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I
Operations In Fiscal Year 1989

A. Summary

The National Labor Relations Board, an independent Federal
agency, initiates no cases: it acts only on those cases brought
before it. All proceedings originate from filings by the major seg-
ment of the public covered by the National Labor Relations
Act—employees, labor unions, and private employers who are
engaged in interstate commerce. During fiscal year 1989, 40,878
cases were received by the Board.

The public filed 32,401 charges alleging that business firms or
labor organizations, or both, committed unfair labor practices,
prohibited by the statute, which adversely affected hundreds of
thousands of employees. The NLRB during the year also re-
ceived 8093 petitions to conduct secret-ballot elections in which
workers in appropriate groups select or reject unions to represent
them in collective bargaining with their employers. Also, the
public filed 384 amendment to certification and unit clarification
cases.

After the initial flood of charges and petitions, the flow nar-
rows because the great majority of the newly filed cases are re-
solved—and quickly—in NLRB’s national network of field of-
fices by dismissals, withdrawals, agreements, and settlements.

At the end of fiscal year 1989, the five-member Board was
composed of Chairman James M. Stephens and Members Mary
Miller Cracraft, John E. Higgins, Jr., and Dennis M. Devaney;
one seat was vacant. Joseph E. DeSio served as Acting General
Counsel.

Statistical highlights of NLRB’s casehandling activities in fiscal
1989 include:

e The NLRB conducted 4413 conclusive representation elec-
tions among some 239,934 employee voters, with workers choos-
ing labor unions as their bargaining agents in 46.7 percent of the
elections.

¢ Although the Agency closed 37,993 cases, 24,581 cases were
pending in all stages of processing at the end of the fiscal year.
The closings included 29,910 cases involving unfair labor prac-
tice charges and 7567 cases affecting employee representation
and 516 related cases.
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¢ Settlements, avoiding formal litigation while achieving the
goal of equitable remedies in unfair labor practice situations,
numbered 9180.

e The amount of $58,057,778 in reimbursement to employees
illegally discharged or otherwise discriminated against in viola-
tion of their organizational rights was obtained by the NLRB
from employers and unions. This total was for lost earnings, fees,
dues, and fines. The NLRB obtained 4508 offers of job reinstate-
ments, with 3388 acceptances.

e Acting on the results of professional staff investigations,
which produced a reasonable cause to believe unfair labor prac-
tices had been committed, Regional Offices of the NLRB issued
3851 complaints, setting the cases for hearing.

e NLRB’s corps of administrative law judges issued 713 deci-
sions.

CHART NO. 1
CASE INTAKE BY UNFAIR LABOR PRACTICE
CHARGES AND REPRESENTATION PETITIONS
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NLRB Administration

The National Labor Relations Board is an independent Federal
agency created in 1935 by Congress to administer the basic law
governing relations between labor unions and business enterprises
engaged in interstate commerce. This statute, the National Labor
Relations Act, came into being at a time when labor disputes
could and did threaten the Nation’s economy.
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Declared constitutional by the Supreme Court in 1937, the Act
was substantially amended in 1947, 1959, and 1974, each amend-
ment increasing the scope of the NLRB’s regulatory powers.

The purpose of the Nation’s primary labor relations law is to
serve the public interest by reducing interruptions in commerce
caused by industrial strife. It seeks to do this by providing order-
ly processes for protecting and implementing the respective
rights of employees, employers, and unions in their relations with
one another. The overall job of the NLRB is to achieve this goal
through administration, interpretation, and enforcement of the
Act.

In its statutory assignment, the NLRB has two principal func-
tions: (1) to determine and implement, through secret-ballot elec-
tions, the free democratic choice by employees as to whether
they wish to be represented by a union in dealing with their em-
ployers and, if so, by which union; and (2) to prevent and
remedy unlawful acts, called unfair labor practices, by either em-
ployers or unions or both.

The NLRB does not act on its own motion in either function.
It processes only those charges of unfair labor practices and peti-
tions for employee elections which are filed in the NLRB’s Re-
gional, Subregional, and Resident Offices, which numbered 52
during fiscal year 1989.

The Act’s unfair labor practice provisions place certain restric-
tions on actions of employers and labor organizations in their re-
lations with employees, as well as with each other. Its election
provisions provide mechanics for conducting and certifying re-
sults of representation elections to determine collective-bargain-
ing wishes of employees, including balloting to determine wheth-
er a union shall continue to have the right to make a union-shop
contract with an employer.

In handling unfair labor practices and election petitions, the
NLRB is concerned with the adjustment of labor disputes either
by way of settlements or through its quasi-judicial proceedings,
or by way of secret-ballot employee elections.

The NLRB has no independent statutory power of enforce-
ment of its decisions and orders. It may, however, seek enforce-
ment in the U.S. courts of appeals, and parties to its cases also
may seek judicial review.

NLRB authority is divided by law and by delegation. The
five-member Board primarily acts as a quasi-judicial body in de-
ciding cases on formal records. The General Counsel, who, like
each Member of the Board, is appointed by the President, is re-
sponsible for the issuance and prosecution of formal complaints
in cases leading to Board decision, and has general supervision of
the NLRB’s nationwide network of offices.

For the conduct of its formal hearings in unfair labor practice
cases, the NLRB employs administrative law judges who hear
and decide cases. Administrative law judges’ decisions may be



4 Fifty-Fourth Annual Report of the National Labor Relations Board

CHART NC 2
ULP CASE INTAKE
{CHARGES AND SITUATIONS FILED)
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appealed to the Board by the filing of exceptions. If no excep-
tions are taken, the administrative law judges’ orders become
orders of the Board.

All cases coming to the NLRB begin their processing in the
Regional Offices. Regional Directors, in addition to processing
unfair labor practice cases in the initial stages, also have the au-
thority to investigate representation petitions, to determine units
of employees appropriate for collective-bargaining purposes, to
conduct elections, and to pass on objections to conduct of elec-
tions. There are provisions for appeal of representation and elec-
tion questions to the Board.

B. Operational Highlights

1. Unfair Labor Practices

Charges that business firms, labor organizations, or both have
committed unfair labor practices are filed with the National
Labor Relations Board at its Field Offices nationwide by em-
ployees, unions, and employers. These cases provide a major seg-
ment of the NLRB workload.

Following their filing, charges are investigated by the Region-
al professional staff to determine whether there is reasonable
cause to believe that the Act has been violated. If such cause is
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CHART NO. 3
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES
BASED ON CASES CLOSED!

FISCAL YEAR 1080
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OTHER
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not found, the Regional Director dismisses the charge or it is
withdrawn by the charging party. If the charge has merit, the
Regional Director seeks voluntary settlement or adjustment by
the parties to the case to remedy the apparent violation; howev-
er, if settlement efforts fail, the case goes to hearing before an
NLRB administrative law judge and, lacking settlement at later
stages, on to decision by the five-member Board.

More than 90 percent of the unfair labor practice cases filed
with the NLRB in the field offices are disposed of in a median of
some 40 days without the necessity of formal litigation before the
Board. Less than 3 percent of the cases go through to Board de-
cision.
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In fiscal year 1989, 32,401 unfair labor practice charges were
filed with the NLRB, an increase of 3 percent from the 31,453
filed in fiscal year 1988. In situations in which related charges
are counted as a single unit, there was a 4-percent increase from
the preceding fiscal year. (Chart 2.)

Alleged violations of the Act by employers were filed in
21,046 cases, about 5 percent less than the 22,266 of 1988.
Charges against unions increased 18 percent to 10,813 from 9148
in 1988.

There were 88 charges of violation of Section 8(e) of the Act,
which bans hot-cargo agreements. (Tables 1A and 2.)

The majority of all charges against employers alleged illegal
discharge or other discrimination against employees. There were
11,567 such charges in 55 percent of the total charges that em-
ployers committed violations.

Refusal to bargain was the second largest category of allega-
tions against employers, comprising 9479 charges, in 45 percent
of the total charges. (Table 2.)

Of charges against unions, the majority (7575) alleged illegal
restraint and coercion of employees, about 70 percent. There
were 1725 charges against unions for illegal secondary boycotts
and jurisdictional disputes, an increase of 57 percent from the
1096 of 1988.

There were 1250 charges (about 12 percent) of illegal union
discrimination against employees, an increase of 7 percent from
the 1171 of 1988. There were 263 charges that unions picketed
illegally for recognition or for organizational purposes, compared
with 248 charges in 1988. (Table 2.)

In charges filed against employers, unions led with 68 percent
o{ the total. Unions filed 15,203 charges and individuals filed
7142.

Concerning charges against unions, 6537 were filed by individ-
uals, or 66 percent of the total of 9968. Employers filed 3277 and
other unions filed the 154 remaining charges.

In fiscal year 1989, 29,910, unfair labor practice cases were
closed. About 95 percent were closed by NLRB Regional Of-
fices, virtually the same as in 1988. During the fiscal year, 30.7
percent of the cases were settled or adjusted before issuance of
administrative law judges’ decisions, 30.1 percent were with-
drawn before complaint, and 34.5 percent were administratively
dismissed.

In evaluation of the Regional workload, the number of unfair
labor practice charges found to have merit is important—the
higher the merit factor the more litigation required. In fiscal year
1989, 37 percent of the unfair labor practice cases were found to
have merit, no change from 1988.

When the Regional Offices determine that charges alleging
unfair labor practices have merit, attempts at voluntary resolu-
tion are stressed—to improve labor-management relations and to
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CHART NO. 3A
DISPOSITION PATTERN FOR PMERITORIOUS
UNFAIR LABOR PRACTICE CASES
(BASED ON CASES CLOSED)
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reduce NLRB litigation and related casehandling. Settlement ef-
forts have been successful to a substantial degree. In fiscal year
1989, precomplaint settlements and adjustments were achieved in
6582 cases, or 21.3 percent of the charges. In 1988 the percent-
age was 22.

Cases of merit not settled by the Regional Offices produce
formal complaints, issued on behalf of the General Counsel. This
action schedules hearings before administrative law judges.
During 1989, 3851 complaints were issued, compared with 3450
in the preceding fiscal year. (Chart 6.)
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CHART NO. 3B
DISPOSITION PATTERN FOR UNFAIR LABOR
PRACTICE CASES AFTER TRIAL
(BASED ON CASES CLOSED
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Of complaints issued, 80 percent were against employers, 19
percent against unions, and 1 percent against both employers and
unions.

NLRB Regional Offices processed cases from filing of charges
to issuance of complaints in a median of 45 days. The 45 days
included 15 days in which parties had the opportunity to adjust
charges and remedy violations without resorting to formal
NLRB processes. (Chart 6.)

Additional settlements occur before, during, and after hearings
before administrative law judges. The judges issued 713 decisions
in 1050 cases during 1989. They conducted 585 initial hearings,
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CHART NO. 4
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and 38 additional hearings in supplemental matters. (Chart 8 and
Table 3A.)

By filing exceptions to judges’ findings and recommended rul-
ings, parties may bring unfair labor practice cases to the five-
member Board for final NLRB decision.

In fiscal year 1989, the Board issued 650 decisions in unfair
labor practice cases contested as to the law or the facts—572 ini-
tial decisions, 28 backpay decisions, 13 determinations in jurisdic-
tional work dispute cases, and 37 decisions on supplemental mat-
ters. Of the 572 initial decision cases, 512 involved charges filed
against employers and 60 had union respondents.

For the year, the NLRB awarded backpay of $57.6 million.
(Chart 9.) Reimbursement for unlawfully exacted fees, dues, and
fines added another $475,467. Backpay is lost wages caused by
unlawful discharge and other discriminatory action detrimental
to employees, offset by earnings elsewhere after the discrimina-
tion. About 4508 employees were offered reinstatement, and 75
percent accepted.

At the end of fiscal 1989, there were 21,260 unfair labor prac-
tice cases being processed at all stages by the NLRB, compared
with 18,769 cases pending at the beginning of the year.
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CHART NO 5
UNFAIR LABOR PRACTICE MERIT FACTOR
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2. Representation Cases

The NLRB received 8477 representation and related case peti-
tions in fiscal 1989, compared with 7898 such petitions a year
earlier.

The 1989 total consisted of 6686 petitions that the NLRB con-
duct secret-ballot elections where workers select or reject unions
to represent them in collective bargaining; 1222 petitions to de-
certify existing bargaining agents; 185 deauthorization petitions
for referendums on rescinding a union’s authority to enter into
union-shop contracts; and 352 petitions for unit clarification to
determine whether certain classifications of employees should be
included in or excluded from existing bargaining units. Addition-
ally, 32 amendment of certification petitions were filed.

During the year, 8083 representation and related cases were
closed, compared with 7611 in fiscal 1988. Cases closed included
6390 collective-bargaining election petitions; 1177 decertification
election petitions; 159 requests for deauthorization polls; and 357
petitions for unit clarification and amendment of certification.
(Chart 14 and Tables 1 and 1B.)

The overwhelming majority of elections conducted by the
NLRB resulted from some form of agreement by the parties on
when, where, and among whom the voting should occur. Such
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agreements are encouraged by the Agency. In 15.8 percent of
representation cases closed by elections, balloting was ordered by
NLRB Regional Directors following hearing on points in issue.
In eight cases the Board directed elections after transfers of cases
from the Regional Office. (Table 10.) There were five cases that
resulted in expedited elections pursuant to the Act’s 8(b)(7)(C)
provisions pertaining to picketing.

3. Elections

The NLRB conducted 4413 conclusive representation elections
in cases closed in fiscal 1989, compared with the 4153 such elec-
tions a year earlier. Of 273,775 employees eligible to vote,
239,934 cast ballots, virtually 9 of every 10 eligible.

Unions won 2059 representation elections, or 46.7 percent. In
winning majority designation, labor organizations earned bargain-
ing rights or continued as employee representatives for 110,037
workers. The employee vote over the course of the year was
116,948 for union representation and 122,986 against.

The representation elections were in two categories—the 3791
collective-bargaining elections in which workers chose or voted
down labor organizations as their bargaining agents, plus the 622
decertification elections determining whether incumbent unions
would continue to represent employees.
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There were 4262 select-or-reject-bargaining-rights (one union
on ballot) elections, of which unions won 1935, or 45.4 percent.
In these elections, 98,037 workers voted to have unions as their
agents, while 120,338 employees voted for no representation. In
appropriate bargaining units of employees, the election results
provided union agents for 86,440 workers. In NLRB elections
the majority decides the representational status for the entire
unit.

There were 151 multiunion elections, in which 2 or more labor
organizations were on the ballot, as well as a choice for no rep-
resentation. Employees voted to continue or to commence repre-
sentation by 1 of the unions in 124 elections, or 82.1 percent.

As in previous years, labor organizations lost decertification
elections by a substantial percentage. The decertification results
brought continued representation by unions in 181 elections, or
29.1 percent, covering 11,328 employees. Unions lost representa-
tion rights for 14,809 employees in 441 elections, or 70.9 percent.
Unions won in bargaining units averaging 63 employees, and lost
in units averaging 34 employees. (Table 13.)

Besides the conclusive elections, there were 153 inconclusive
representation elections during fiscal year 1989 which resulted in
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withdrawal or dismissal of petitions before certification, or re-
quired a rerun or runoff election.

In deauthorization polls, labor organizations lost the right to
make union-shop agreements in 41 referendums, or 49 percent,
while they maintained the right in the other 43 polls which cov-
ered 3472 employees. (Table 12.)

For all types of elections in 1989, the average number of em-
ployees voting, per establishment, was 54, virtually the same as
in 1988. About 74 percent of the collective-bargaining and decer-
tification elections involved 59 or fewer employees. (Tables 11
and 17.)

4, Decisions Issued

a. The Board

Dealing effectively with the remaining cases reaching it from
nationwide filings after dismissals, settlements, and adjustments in
earlier processing stages, the Board handed down 1638 decisions
concerning allegations of unfair labor practices and questions re-
lating to employee representation. This total compared with the
decisions rendered during fiscal year 1988.

A breakdown of Board decisions follows:
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CHART NO. 11
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Amendment to certification...... 0
Union-deauthorization............... 3

Noncontested decCiSIOns ......c...cccerrreenrerresssnsncsacsarssssssancarenes 659
Unfair labor practice .........ccceu. 257
Representation .........coceueeeecenenens 398
Other (UD only).......coonreeusmenneees 4

The majority (60 percent) of Board decisions resulted from
cases contested by the parties as to the facts and/or application
of the law. (Tables 3A, 3B, and 3C.)

In fiscal 1989 about 7 percent of all meritorious charges and 60
percent of all cases in which a hearing was conducted reached
the five-member Board for decision. (Charts 3A and 3B.) Gener-
ally, unfair labor practice cases take about 2-1/2 times longer to
process than representation cases.

b. Regional Directors

NLRB Regional Directors issued 1366 decisions in fiscal 1989,
compared with 1567 in 1988. (Chart 13 and Tables 3B and 3C.)

¢. Administrative Law Judges

With a leveling in case filings alleging unfair labor practices,
administrative law judges issued 713 decisions and conducted 623
hearings. (Chart 8 and Table 3A.)

5. Court Litigation

a, Appellate Courts

The National Labor Relations Board is involved in more litiga-
tion in the United States courts of appeals than any other Federal
administrative agency.

In fiscal year 1989, 180 cases involving the NLRB were decid-
ed by the United States courts of appeals compared with 166 in
fiscal year 1988. Of these, 87.2 percent were won by NLRB in
whole or in part compared to 81.3 percent in fiscal year 1988; 4.5
percent were remanded entirely compared with 4.8 percent in
fiscal year 1988; and 8.3 percent were entire losses compared
with 13.9 percent in fiscal year 1988.

b. The Supreme Court

In fiscal 1989, there were no Board cases decided by the Su-
preme Court. The Board participated as amicus in one case and
the Board’s position prevailed in that case.

¢. Contempt Actions

In fiscal 1989, 113 cases were referred to the contempt section
for consideration of contempt action. There were 28 contempt
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proceedings instituted. There were 17 contempt adjudications
awarded in favor of the Board; 3 cases in which the court direct-
ed compliance without adjudication; there were no cases in
which the petition was withdrawn or denied.

d. Miscellaneous Litigation

There were 46 additional cases involving miscellaneous litiga-
tion decided by appellate, district, and bankruptcy courts. The
NLRB’s position was upheld in 40 cases. (Table 21.)

e. Injunction Activity

The NLRB sought injunctions pursuant to Section 10(j) and
10(1) in 71 petitions filed with the U.S. district courts, compared
with 69 in fiscal year 1988. (Table 20.) Injunctions were granted
in 31, or 78 percent, of the 40 cases litigated to final order.

NLRB injunction activity in district courts in 1989:

GIANLEd.....ceoreerreenrerrrniserenersressrsssasssssesseesaeesersonssssssssessssassssssnss 31

Denied tresteeeessssteessssastssssrtesessenteasesananasessrrasassansetsessennnres 9
WILRATAWN. ...ttt sesreesseseseesesssesssssessssresssnsnene 1
DISIISSEA......cccrevireeieenreesrerssnessenssesssressresssesssssessoscsssnsssssssassssaans 1
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Awaiting action at end of fiscal year ..........cccooeeueivcriricnsneenne 16

C. Decisional Highlights

In the course of the Board’s administration of the Act during
the report period, it was required to consider and resolve com-
plex problems arising from the great variety of factual patterns in
the many cases reaching it. In some cases, new developments in
industrial relations, as presented by the factual situation, required
the Board’s accommodation of established principles to those de-
velopments. Chapter II, “NLRB Procedure,” Chapter III, “Rep-
resentation Proceedings,” and Chapter IV, “Unfair Labor Prac-
tices” discuss some of the more significant decisions of the Board
during the report period. The following summarizes briefly some
decisions establishing or reexamining basic principles in signifi-
cant areas.

1. Voter Eligibility of Locked-Out Employees and Their Replacements

In Harter Equipment,! the Board concluded that only employ-
ees who were employed in the bargaining unit at the time of an
employer’s lockout in support of its bargaining demands, and not
the employees hired to replace them, were eligible to vote in a
decertification election. Although 5 years had elapsed since the
petition requesting an election had been filed, there was no evi-
dence or allegation that any of the locked-out employees aban-
doned their jobs. Moreover, the locked-out employees, unlike
strikers, “were not and could not lawfully be, permanently re-
placed.” Therefore, it would be inconsistent with the Act to dis-
enfranchise the locked-out employees. As for the replacements,
the employer had locked out the entire bargaining unit for its
failure to agree with the employer’s bargaining proposal, not
merely the particular employees who made up the unit at the
time. Therefore their replacements, “regardless of their number,”
were “necessarily temporary replacements for the locked-out bar-
gaining unit” (emphasis added), and thus ineligible to vote.

2. “Closely Related” Test for 8(a)(1) Complaint Allegations

In Nickles Bakery of Indiana,? the Board reexamined its prior
holdings and held that 8(a)(1) complaint allegations must be
“closely related” to the allegations or subject matter set forth in
the underlying unfair labor practice charge. The Board, overrul-
ing contrary precedent, held that the boilerplate “other acts” lan-
guage printed on the standard Board charge form is not suffi-
cient, standing alone, to support any and all 8(a)(1) complaint al-
legations. Under this approach, all complaint allegations will be

1 293 NLRB No. 79 (Chairman Stephens and Members Johansen and Cracraft).
2 296 NLRB No. 118 (Chairman Stephens and Members Cracraft, Higgins, and Devaney).
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evaluated to determine whether they are “closely related” to the
underlying charge by considering whether the complaint allega-
tion and charge allegation involve the same legal theory and
whether the complaint allegation and charge allegation arise
from the same factual circumstances or sequence of events. Addi-
tionally, the Board may consider whether a respondent would
raise similar defenses to both allegations.

3. Eligibility of Supervisors to Vote in Internal Union Elections

In Power Piping Co.,3 the Board affirmed the approach taken in
Nassau & Suffolk Contractors’ Assn.*t to determine whether an
employer unlawfully interferes with the administration of a union
in violation of Section 8(a)(2) by permitting its supervisors to
vote in an internal union election. Although in cases following
Nassau & Suffolk the inquiry often was limited to whether the

3291 NLRB No. 80 (Chairman Stephens and Members Cracraft and Higgins).
4 118 NLRB 174 (1957).
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supervisor was “high level or low level,” the Board emphasized
that Nassau & Suffolk itself required the determination to be
made on a case-by-case basis with no one factor being determina-
tive. The Board further held that an employer can only be held
liable for intraunion conduct of supervisors if the employer “en-
couraged, authorized or ratified” the supervisors’ activities or
“acted in such manner as to lead employees reasonably to be-
lieve” that the supervisors were acting for and on behalf of man-
agement. The Board also cited with approval the following con-
siderations set forth in the decision of the Court of Appeals for
the District of Columbia Circuit in Plumbers Local 636 (Detroit
Plumbing) v. NLRB:5 (1) the nature of the supervisory position;
(2) the apparent permanence of the supervisory position; and (3)
the extent to which the position is properly included in or ex-
cluded from the bargaining unit. These considerations, “although
not intended to be all-inclusive,” will serve as a guide in deter-
mining the lawfulness or unlawfulness of supervisory participa-
tion in internal union affairs.

4. No-Strike Provisions and Sympathy Strikes

In Indianapolis Power Co. (Indianapolis Power II),® the Board,
on remand from the United States Court of Appeals for the Dis-
trict of Columbia Circuit, clarified its prior holding that a broad
no-strike clause prohibits all strikes, including sympathy strikes,
unless the contract or extrinsic evidence demonstrates the parties
intended otherwise. The Board emphasized that construction of a
broad no-strike provision turns on the parties’ actual intent with
consideration to be given to the parties’ bargaining history and
past practice. Further, broad no-strike language does not estab-
lish an irrebuttable presumption that sympathy strikes are includ-
ed within the scope of a no-strike clause. After examining the
parties’ bargaining history and past conduct, a panel majority
concluded that the evidence in this case established that the par-
ties had consistently disagreed over the sympathy strike issue
and, therefore, there was no waiver of the employees’ right to
participate in sympathy strikes. Accordingly, the Board found
that the employer violated Section 8(a)(1) and (3) of the Act by
disciplining employees for exercising that right.

Applying Indianapolis Power II to Arizona Public Service Co.,"
on remand from the Ninth Circuit Court of Appeals, the Board
found that the parties did not intend their no-strike clause to en-
compass sympathy strikes. The parties’ bargaining history indi-
cated that the employer recognized there was no agreement that
sympathy strikes were covered by the no-strike clause. More-
over, the employer’s repeated acquiescence to sympathy strikes
indicated that such strikes were not prohibited. Member Johan-

6 287 F.2d 354, 362 (1961).
¢ 291 NLRB No. 145 (Chairman Stephens and Member Cracraft; Member Johansen concurring).
7 292 NLRB No. 144 (Chairman Stephens and Member Cracraft; Member Johansen concurring).
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sen, concurring with Chairman Stephens and Member Cracraft,
noted that “there is no showing of mutual intent to include sym-
pathy strikes” within the no-strike clause.

In light of Indianapolis Power II and Arizona Public Service Co.,
the Board reconsidered its prior holding in Food & Commercial

+ Workers Local 1439 (Rosauer’s Supermarkets).® Relying on the

parties’ intent, bargaining history, and the narrow language of
their no-strike clause, the Board found that the parties’ no-strike
clause did not bar sympathy strikes. The Board, therefore, held
that the union did not violate Section 8(b)(1)(A) of the Act by
threatening unit employees with disciplinary action for refusing
to participate in a sympathy strike.

5. Drug and Alcohol Testing is Mandatory Subject of Bargaining

In a pair of related cases decided during this period, Johnson-
Bateman Co.® and Star Tribune,'° the Board held that drug and
alcohol testing of current employees is a mandatory subject of
bargaining, but that testing of job applicants is not. In Johnson-
Bateman Co., the Board found that testing of current employees
is germane to the working environment because such testing is
“most closely analogous” to physical examination and polygraph
testing, both of which are mandatory subjects of bargaining. The
Board further found that the testing requirement was outside the
scope of “managerial decisions which lie at the core of entrepre-
neurial control” because the requirement does not involve the
“commitment of investment capital and cannot otherwise be
characterized as a decision taken with a view toward changing
the scope or nature of Respondent’s enterprise.” In Star Tribune,
the Board found that testing of job applicants is not a mandatory
subject of bargaining. Job applicants are not employees under the
Act. There is no relationship between the employer and the ap-
plicant as the applicant performs no services for the employer, is
paid no wages, and is under no restrictions as to other employ-
ment or activities. Nor does the testing of job applicants “vital-
ly” affect employment conditions of bargaining unit employees.

6. Subcontracting Decision is Mandatory Subject of Bargaining

In Storer Cable TV of Texas,!! the Board found that an em-
ployer unlawfully failed to bargain with the union over a deci-
sion to subcontract cable installation and reconnection work. The
Board concluded that the company’s decision is a mandatory
subject of bargaining under either the “two-factor” or ‘“two-
step” test set forth in Otis Elevator Co.'2 Applying the two-factor

8293 NLRB NO. 4 (Chairman Stephens and Members Johansen and Cracraft).

9 295 NLRB No. 26 (Chairman Stephens and Members Cracraft, Higgins, and Devancey; Member
Johansen dissenting in part).

10 295 NLRB No. 63 (Members Johansen, Cracraft, Higgins, and Devaney; Chairman Stephens con-
curring in part).

11 295 NLRB No. 34 (Chairman Stephens and Members Johansen and Cracraft).

12 269 NLRB 891 (1984).
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test, the Board found that the decision to subcontract turned on
labor costs and did not alter the nature or direction of employ-
er’s business as the employer continued to provide the same in-
stallation and reconnection services to its customers. The Board
reached the same conclusion under the two-step test, determining
that the decision to subcontract was amenable to resolution
through the bargaining process because the union could have of-
fered alternatives such as wage reductions or expansion of the
scope of the employee’s duties. The Board added that the bene-
fits of resolution through the bargaining process outweighed any
burdens placed on the employer.

D. Financial Statement

The obligations and expenditures of the National Labor Rela-
tions Board for the fiscal year ended September 30, 1989, are as
follows:

Personnel compensationl3...........coceeiininciniesncanoneas $93,045,892
Personnel benefits........c.ccecienieriscssrnsssecsnnssessrsssesseses 14,730,386
Benefits for former personnel...........ccovvivinnscinnccinene 27,596
Travel and transportation of persons..............cceeuneee 3,770,810
Transportation of things .........cccccevereemsneriiniiarensenne 200,777
Rent, communications, and utilities ..........cceeerererernnes 18,942,831
Printing and reproducCtion............cccceveerreeneesnesnensessesns 433,503
Other SEIVICES ..ucvtreeerrrrsereresressneessnressonsresanerrssserssseses 4,871,650
Supplies and materials..........cecerrvcrneenernceisnsecesenses 648,392
EQUIPIENt...cccccinrirenniiinecessecsesnnnisnssassesesnsssssessissensae 1,456,907
Insurance claims and indemnities.........ccoceceenesuriennens 128,498

Total obligations and expenditures................ $137,257,242

13 Includes $326,000 for reimbursables.



I
NLRB Jurisdiction

The Board’s jurisdiction under the Act, regarding both repre-
sentation proceedings and unfair labor practices, extends to all
enterprises whose operations “affect” interstate or foreign com-
merce.! However, Congress and the courts? have recognized the
Board’s discretion to limit the exercise of its broad statutory ju-
risdiction to enterprises whose effect on commerce is, in the
Board’s opinion, substantial—such discretion being subject only
to the statutory limitation® that jurisdiction may not be declined
when it would have been asserted under the Board’s self-imposed
jurisdictional standards prevailing on August 1, 1959.4 Accord-
ingly, before the Board takes cognizance of a case, it must first
be established that it had legal or statutory jurisdiction, i.e., that
the business operations involved “affect” commerce within the
meaning of the Act. It must also appear that the business oper-
ations meet the Board’s applicable jurisdictional standards.5

A. Claim of Changed Circumstances

In Princeton Health Care Center,® a panel majority of the
Board determined that it would continue to assert jurisdiction

! See Secs. 9(c) and 10(a) of the Act and also the definitions of “commerce” and “affecting com-
merce” set forth in Secs. 2(6) and (7), respectively. Under Sec. 2(2) the term “employer” does not
include the United States or any wholly owned Government corporation, any Federal Reserve Bank,
any state or political subdivision, any person subject to the Railway Labor Act, or any labor organiza-
tion other than when acting as an employer. The exclusion of nonprofit hospitals from the definition of
employer was deleted by the health care amendments to the Act (Pub. L. 93-360, 88 Stat. 395, effec-
tive Aug. 25, 1974). Nonprofit hospitals, as well as convalescent hospitals, health maintenance organi-
zations, health clinics, nursing homes, extended care facilities, and other institutions “devoted to the
care of sick, infirm, or aged person{s),” are now included in the definition of *“health care institutions”
under the new Sec. 2(14) of the Act. “Agricultural laborers” and others excluded from the term “em-
ployee” as defined by Sec. 2(3) of the Act are discussed, inter alia, at 29 NLRB Ann. Rep. 52-55
(1964) and 31 NLRB Ann. Rep. 36 (1966).

# See 25 NLRB Ann. Rep. 18 (1960).

8 See Sec. 14(c)(1) of the Act.

¢ These self-imposed standards are primarily expressed in terms of the gross dollar volume of busi-
ness in question: 23 NLRB Ann. Rep. 18 (1958). See also Floridan Hotel of Tampa, 124 NLRB 261
(1959), for hotel and motel standards.

S Although a mere showing that the Board's gross dollar volume standards are met is ordinarily
insufficient to establish legal or statutory jurisdiction, no further proof of legal or statutory jurisdiction
is necessary when it is shown that the Board’s “outflow-inflow” standards are met. 25 NLRB Ann.
Rep. 19-20 (1960). But see Sioux Valley Empire Electric Assn., 122 NLRB 92 (1958), concerning the
treatment of local public utilities.

6 294 NLRB No. 47 (Members Johansen and Cracraft; Chairman Stephens dissenting).

25
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over the respondent, notwithstanding the latter’s claim of
“changed circumstances” that purportedly affected the Board’s
jurisdiction.

While this case was before the U.S. Court of Appeals for the
Fourth Circuit, the respondent filed a motion to remand it to the
Board for reconsideration. The respondent contended that its
new management agreement with Princeton Community Hospi-
tal, an alleged political subdivision within Section 2(2) of the
Act, deprived the Board of jurisdiction over it. The court re-
manded the case to the Board for further proceedings.

Members Johansen and Cracraft determined that the Board
should continue to assert jurisdiction over the respondent be-
cause the Board not only had statutory jurisdiction over the re-
spondent, but it also had discretionary jurisdiction at the time of
the unfair labor practices, and at the time of the underlying
Board Order.” The majority stated that the Board would contin-
ue to assert jurisdiction over the respondent “for the purposes of
enforcing, and ensuring compliance with, the Order already en-
tered.” Finally, Members Johansen and Cracraft noted that, at
the time of the unfair labor practices in this case, “the Respond-
ent did not contest the Board’s jurisdiction over it but, in fact,
had assented to it.”

In dissent, Chairman Stephens stated that he regarded the issue
of whether the respondent is an employer under Section 2(2) to
be one of statutory, not discretionary, jurisdiction. Because mat-
ters going to the Board’s subject matter jurisdiction under the
Act may be raised at any time, he said he would remand the case
to an administrative law judge for a determination of the charac-
ter of the respondent and, “if it is found to be an exempt entity, a
further determination concerning the extent of its control over
the working conditions of the unit employees at issue here.”

B. Political Subdivision

In St. Paul Ramsey Medical Center,® the Board issued an advi-
sory opinion finding that the medical center was not an exempt
“political subdivision” under Section 2(2) of the Act. Therefore,
the Board advised the parties that it would assert jurisdiction
over the center, a full-service health care, hospital, and education
and research facility. ’

All parties agreed, and the Board found, that the medical
center was an exempt political subdivision prior to 1986. At that
time, the medical center was managed and operated by a county
commission created by an act of the state legislature. Among
other things, the act provided that the commission would be
composed of 15 members, 4 of whom were members of the
board of the local county commissioners and the remaining 11 of

7285 NLRB 1016 (1987).
8 291 NLRB No. 114 (Chairman Stephens and Members Johansen, Cracraft, and Higgins).
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whom were citizens appointed by the board of the local county
commissioners. The act also provided that the commission’s em-
ployees would be subject to the county’s civil service personnel
laws, and that the commission’s meetings, which were required
to be open to the public, would be considered to be “meetings of
a public body.”

However, in 1986, the state legislature repealed that act and
passed a new one. This new act contained various provisions that
relaxed many of the previous ties between the medical center
and the county commission. It also provided that the nonprofit
corporation set up to operate the center was not a “public em-
ployer” and that its employees were not “public employees.”

The Board found that such provisions in the new act clearly
indicated that the State intended to “privatize” the daily oper-
ations of the medical center. While the medical center retained
or acquired certain public characteristics under various other
provisions of the new act, the Board found these characteristics
insufficient on balance to establish that the center was intended
to be an administrative arm of the State.

Accordingly, the Board advised the parties that, based on the
facts presented, it would assert jurisdiction over the medical
center.






II1
NLRB Procedure

A. The 10(b) Period for Filing Charge

In Chemung Contracting Corp.,! the Board held, contrary to
the administrative law judge, that the union’s charge alleging
that the respondent joint employers had violated Section 8(a)(5)
by implementing unilateral changes in the terms and conditions
of employment for employees who returned to work during a
strike was time barred by Section 10(b) of the Act.

The evidence showed that after the most recent collective-bar-
gaining agreement between the respondent and the union had ex-
pired, the parties were unable to agree on a successor contract.
During the strike that followed, the respondent ceased paying
into fringe benefit and welfare funds established by the expired
contract and made changes in the employees’ fringe benefit and
health insurance programs with the result in some instances that
wages were increased to compensate for the absence of pension
contributions. At the hearing, the union’s business manager ad-
mitted that he knew that the respondent had made these unilater-
al changes at least 10 months before the union filed its unfair
labor practice charge.

Based on the testimony of the union’s business manager, the
judge found that the union clearly knew of the respondent’s fail-
ure to contribute to the various fringe benefit funds before the
10(b) period commenced. Nevertheless, the judge concluded that
the respondent’s 10(b) argument lacked merit. Citing Farmingdale
Iron Works,? the judge noted that, although pre-10(b) acts cannot
be the basis for finding a violation, each act of prohibited con-
duct occurring within the 6-month limitations period constitutes
“a separate and distinct substantive violation in its own right.”

In disagreeing with the judge, the Board noted that the Gener-
al Counsel can rely on pre-10(b) evidence as “background” with-
out running afoul of that provision. However, it added, the Gen-
eral Counsel is barred from issuing any complaint in which the
operative events establishing the violation occurred more than 6

1291 NLRB No. 123 (Chairman Stephens and Members Johansen and Cracraft).
2 249 NLRB 98 (1980), enfd. mem. 661 F.2d 910 (2d Cir. 1981).
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monthsabefore the unfair labor practice charge had been filed and
served.

In the instant case, however, the Board noted that the opera-
tive facts establishing the violation occurred outside the 10(b)
period and that it was precluded from deciding the underlying
substantive legal issues. As the Board explained (291 NLRB No.
123, slip op. at 6):

[I]t is clear that outside the 10(b) period the Respondent un-
equivocally repudiated its obligation to make contributions into
the trust funds and the Union knew of this action. The Re-
spondent at no time since has resumed making such payments.
Furthermore, the Respondent has not engaged in any conduct,
nor have there been any intervening circumstances that can be
construed as inconsistent with the Respondent’s initial actions.

Thus, the Board found that the judge’s reliance on Farming-
dale Iron Works, above, was misplaced. It stressed that in Farm-
ingdale, a charge regarding the employer’s failure to make peri-
odic fringe benefit fund payments was filed during the term of an
existing collective-bargaining agreement requiring such pay-
ments. Although the employer’s initial failure to make the re-
quired payments occurred more than 6 months before the charge
was filed in that case, the Board held that each subsequent failure
to make the contractually required monthly benefit fund pay-
ments constituted a separate and distinct violation of the employ-
er’s bargaining obligation. Thus, to make out a prima facie case
of an 8(a)(5) violation in Farmingdale, the Board stated that the
General Counsel “did not need to reach beyond the 10(b) period
for evidence; the employer’s benefit payment obligation (i.e., the
rates specified in the existing contract) and its breaches of that
obligation were all apparent from documentary and testimonial
evidence within that period.”

However, in Chemung, there was no such evidence within the
10(b) period on which to predicate a violation because both the
circumstances that created the employer’s obligation to make
fringe benefit fund payments and those that gave notice to the
union of the employer’s repudiation of that obligation occurred
more than 6 months before the union filed its charge.

Accordingly, the Board concluded that, unlike the situation in
Farmingdale, this case presented no “separate and distinct” viola-
tions provable by evidence within the 10(b) period.

In Kanakis Co.,* a panel majority of the Board held that a re-
spondent’s fraudulent concealment of evidence from the General
Counsel during the investigation of a charge may toll the 10(b)
period and warrant the subsequent reinstatement of a dismissed
charge. The panel majority therefore rejected the administrative

3 See Machinists Local 1424 (Bryan Mfg. Co.) v. NLRB, 362 U.S. 411 (1960), the leading case on the
meaning of the 6-month limitations period of Sec. 10(b).
4 293 NLRB No. 50 (Members Johansen, Cracraft, and Higgins; Chairman Stephens dissenting).
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law judge’s conclusion that the 6-month limitations period of
Section 10(b) may be tolled only when the charging party lacks
notice of the operative facts because of the respondent’s fraudu-
lent concealment.

The respondent company and the union were parties to a col-
lective-bargaining agreement requiring the respondent to use the
union hiring hall as its exclusive source for painters. In January
1982, Charles D. Frankenfield, a painter, filed an unfair labor
practice charge alleging that he was fired by the Kanakis Com-
pany at the request of Robert Delker, a union business agent. Ac-
cording to Frankenfield, the company’s president, Pelekanakis,
told him when he was fired that agent Delker had threatened
that the union would refer no more painters to Kanakis unless
the company fired Frankenfield. Frankenfield filed a timely
charge against the company in June 1982. During the investiga-
tion of that charge, Pelekanakis signed an affidavit swearing that
Frankenfield was laid off for economic reasons and denying that
the union had requested Frankenfield’s layoff or that he had told
Frankenfield it had. Relying on the employer’s testimony, the
Regional Director dismissed Frankenfield’s charge in July 1982
for lack of evidence.

In 1985, union business agent Delker was tried and convicted
in Federal district court on multiple criminal charges involving
extortion and fraud. The respondent’s president testified in that
proceeding that agent Delker had insisted he fire Frankenfield,
and confessed that he had earlier lied about the matter to the
Board. When Frankenfield learned about Pelekanakis’ testimony
from a newspaper article, he requested that the Board reopen his
charge. After further investigation, the Regional Director re-
voked the earlier dismissal letter, and issued a complaint against
the respondent company in November 198S5.

The judge found the complaint in this case was barred by Sec-
tion 10(b) because there had been no fraudulent concealment of
the operative facts from the charging party, even though the re-
spondent had presented perjured testimonial evidence to the
General Counsel to induce dismissal of the charge. The judge in-
terpreted statements in Ducane Heating Corp.® and Winer
Motors,® describing examples of special circumstances where the
10(b) period would be tolled, such as fraudulent concealment
from a charging party, to require dismissal of the complaint.
However, neither of those cases involved fraudulent conceal-
ment.

Unlike the judge, the majority held that Section 10(b) may be
equitably tolled where, as here, the General Counsel has dis-
missed a timely charge based on perjured testimony. As the ma-
jority noted:

5 273 NLRB 1389, 1390-1391 (1985), enfd. mem. 785 F.2d 304 (4th Cir. 1986).
6 265 NLRB 1457, 1459 (1982).
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There is no question that the Respondent here perpetrated a
fraud against the General Counsel by giving perjured evidence
during the investigation with the intent of inducing the Gener-
al Counsel to dismiss the charge. This fraud was carried out by
the Respondent’s highest official and involved the central op-
erative facts being investigated. Further, the Respondent’s
fraud succeeded in accomplishing its goal—the dismissal of the
charge here. Such conduct demonstrates a contempt for the
Board’s processes that cannot be condoned. Refusing to toll
the 10(b) period here would simply allow the Respondent to
profit from its perjury and misconduct in deceiving the Board
and encourage others to similarly abuse the Board’s processes.
Further, we are unwilling to penalize the Charging Party by
depriving him of any remedy in this situation where he has
complied with the procedural requirements for filing a charge
and then supported it with.evidence that makes out a violation.

Accordingly, the majority reinstated the dismissed charge and
remanded the case to the judge for a decision on the merits.

In dissent, Chairman Stephens warned that the majority’s deci-
sion “extends the doctrine of fraudulent concealment to an un-
precedented, and in my view unwarranted, extent.” He noted
that the Board’s prior cases permitting equitable tolling of the
10(b) limitations period all involved the charging party’s, not the
General Counsel’s, lack of knowledge of the facts constituting
the violation because of the respondent’s prevarication or its con-
cealment of relevant information.

Chairman Stephens would have found that “Section 10(b) itself
is structured in such a way as to give the General Counsel every
opportunity to make a thorough investigation before disposing of
the charge.” Given the opportunity of wide investigation, “it
seems not only fair, but also in keeping with the finality afforded
by a limitations statute, that in cases like this one, once an inves-
tigation is completed, an evaluation of the evidence is made, and
the case is closed, the General Counsel should not be allowed so
easily to revisit the matter,” the Chairman concluded. He went
on to find the majority’s justifications unpersuasive, particularly
the majority’s dismissal as dicta of the discussion of fraudulent
concealment in Ducane and Winer Motors.

B. Section 102.69(a)

In Public Storage,” the Board found that the Regional Director
erred in rescinding a Certification of Results because the petition-
er failed to receive a letter from the Regional Director informing
it about obligations under Section 102.69(a) of the Rules and
Regulations.

7 295 NLRB No. 115 (Chairman Stephens and Members Cracraft and Higgins; Member Devaney
dissenting).
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On November 16, 1988, the petitioner filed timely election ob-
jections. By letter sent by certified mail, the Regional Director
requested that the petitioner submit evidence in support of its ob-
jections by November 23, 1988. The letter further advised that
the failure to provide such evidence would result in the objec-
tions being overruled.

On the petitioner’s failure to respond to the Regional Direc-
tor’s letter, the Regional Director issued a Supplemental Report
and Decision on Objection that noted the petitioner’s failure to
comply with the request to provide evidence within the time al-
lowed, overruled the objections, and issued a Certification of Re-
sults. On receipt of a letter from the petitioner advising that it
had never received the Region’s letter or any other notice that
its evidence was due, the Regional Director issued a Second
Supplemental Decision in which he rescinded the Certification of
Results and issued a notice of hearing in connection with the ob-
jections. The employer filed a request for special permission to
appeal the Regional Director’s action.

In granting the employer’s appeal and reinstating the certifica-
tion of results, the Board noted that the Regional Director’s noti-
fication of “reminder” of the petitioner’s obligation to submit evi-
dence in support of its objections “[W]ithin 7 days after the filing
of objections, or such additional time as the Regional Director
may allow,” is not required by the Rules, but rather is undertak-
en as a matter of courtesy. The Board held that in these circum-
stances the petitioner’s failure to receive the Regional Director’s
letter does not relieve its obligation to comply with Section
102.69(a) of the Board’s Rules and Regulations.

In dissent, Member Devaney would not reverse the Regional
Director’s decision to consider the petitioner’s objections be-
cause, in his view, Section 102.69(a) permits the Regional Direc-
tor to extend the time for submitting evidence in support of a
party’s objections. In these circumstances, Member Devaney
“would not countermand the Regional Director’s exercise of his
discretion” in accepting Petitioner’s evidence in support of its ob-
jections.

C. Non-Board Settlement

In Auto Bus, Inc.,® the Board held that, where a non-Board
settlement agreement results in the withdrawal of a charge, the
Regional Director does not become an “official party” to that
agreement merely by approving the withdrawal request. Thus,
the Regional Director is not estopped from subsequently issuing
a complaint based on new charges alleging the same conduct as
the previously withdrawn charges.

8 293 NLRB No. 106 (Members Johansen, Cracraft, and Higgins).
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After a complaint issued alleging that the respondent violated
Section 8(a)(1) and (3), the respondent and the charging party
union entered into an informal agreement. The union then re-
quested withdrawal of its charges, and the Regional Director ap-
proved that request and dismissed the extant complaint.

Before the settlement agreement was signed, the union filed—
and later withdrew without prejudice—another charge alleging
that the respondent violated Section 8(a)(3) by discharging an
employee. The substance of this charge was later timely refiled.
The union also filed an amended charge that included the 8(a)(1)
allegations of threats and promises of benefit that had previously
been withdrawn as a result of the settlement agreement between
the parties. These charges formed the basis for the instant com-
plaint.

The respondent filed a motion to dismiss the complaint, assert-
ing that certain allegations were part of a previous charge and
complaint that was settled between the parties and approved by
the Regional Director. The Associate Chief Administrative Law
Judge granted the motion, finding that there had been a settle-
ment agreement sanctioned by the Regional Director, compli-
ance by the respondent, and no subsequent alleged unfair labor
practices. The judge found that the Regional Director had to be
aware of the nature of the non-Board settlement, so that, in
effect, “the Regional Director was a party to the withdrawal of
the charge and the ‘settlement’ of this case” and was therefore
estopped from litigating the allegations that were contained in
the first complaint.

Thereafter, the General Counsel filed a request for special per-
mission to appeal the judge’s order. In granting that request, the
Board concluded that the judge erred in dismissing certain com-
plaint allegations because it found that this case was “squarely
controlled” by Quinn Co.® The judge in Quinn noted that (id. at
799):

In the absence of a Regional Director signing or approving a
settlement agreement, any such agreement between a charging
party and a respondent which resulted in the withdrawal of
the charge is viewed by the Board as a private arrangement
which does not estop the Regional Director from proceeding
on any new charges alleging the same conduct as the with-
drawn charges. \

Here, as in Quinn, the Regional Director did not sign or ap-
prove the non-Board settlement agreement. Thus, this was a pri-
vate arrangement between the parties that did not estop the Re-
gional Director from proceeding on any new charges alleging
the same conduct as the withdrawn charges. The fact that a
Board agent was involved in the parties’ settlement negotiations

9 273 NLRB 795 (1984).
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that let to the withdrawal of the charge was immaterial, accord-
ing to the Board, since the Regional Director was not an official
party to the non-Board adjustment.






Iv
Representation Proceedings

The Act requires that an employer bargain with the represent-
ative designated by a majority of its employees in a unit appro-
priate for collective bargaining. But it does not require that the
representative be designated by any particular procedure as long
as the representative is clearly the choice of a majority of the
employees. As one method for employees to select a majority
representative, the Act authorizes the Board to conduct represen-
tation elections. The Board may conduct such an election after a
petition has been filed by or on behalf of a group of employees
or by an employer confronted with a claim for recognition from
an individual or a labor organization. Incident to its authority to
conduct elections, the Board has the power to determine the unit
of employees appropriate for collective bargaining and to formal-
ly certify a collective-bargaining representative on the basis of
the results of the election. Once certified by the Board, the bar-
gaining agent is the exclusive representative of all employees in
the appropriate unit for collective bargaining with respect to
rates of pay, wages, hours of employment, and other conditions
of employment. The Act also empowers the Board to conduct
elections to decertify incumbent bargaining agents that have been
previously certified or that are being currently recognized by the
employer. Decertification petitions may be filed by employees,
by individuals other than management representatives, or by
labor organizations acting on behalf of employees.

This chapter concerns some of the Board’s decisions during
the past fiscal year in which the general rules governing the de-
termination of bargaining representative were adapted to novel
situations or reexamined in the light of changed circumstances.

A, Unit Clarification

In Baltimore Sun Co.,' the Board considered the question of
whether a unit clarification petition filed by the employer during
the  term of its contract with the union was timely filed. Al-
though the Board does not usually consider unit clarification pe-
titions filed during the term of a contract that clearly defines the
bargaining unit, the Board found that the employer’s petition fell

1 296 NLRB No. 131 (Chairman Stephens and Members Cracraft and Devaney).
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within the exception announced in St Francis Hospital.2 In that
case the Board stated that when parties cannot agree on a disput-
ed classification but do not want to pursue the issue at the ex-
pense of reaching an agreement, “the Board will entertain a peti-
tion filed shortly after the contract is executed, absent an indica-
tion that the petitioner abandoned its request in exchange for
some concession in negotiations.”

The employer and the union were parties to a collective-bar-
gaining agreement effective May 1, 1987, to April 30, 1990. They
began bargaining over a new contract in February 1987. At the
second negotiating session, the employer proposed to exclude
several positions, including the ones in dispute, from the bargain-
ing unit.

When the employer made its proposal, it informed the union
“that if we are not able to negotiate these exclusions we are
going to the Board . . . to file a unit clarification petition.” At
the fourth and final negotiating session in late May 1987, the
union offered to agree to the exclusion of certain classifications
in return for certain concessions. The employer rejected the
union’s proposal as too expensive. The employer contended that
at this time it specifically told the union it was reserving its right
to take the matter to the Board while the union asserted that the
employer stated that it was “dropping” its proposal to exclude
the seven disputed classifications.

At this last session the parties reached agreement on a new
contract and agreed to incorporate the relevant provision from
the previous contract in the new contract. The issue of the seven
disputed positions was not raised again until the employer filed
its unit clarification petition on September 17, 1987.

The Regional Director dismissed the petition on the ground
that no “independent evidence” existed that the employer had re-
served its right to go to the Board. The Regional Director in-
ferred from the parties’ inclusion of the prior provision in the
new contract that the employer had abandoned its intention to
go to the Board. In addition, the Regional Director found the pe-
tition untimely because the employer did not file it until over 3
months after agreement was reached on a new contract.

In reversing the Regional Director, the Board found that the
employer had reserved its right to go to the Board at the second
negotiating session and had not abandoned that position. The
Board found that the employer was not required to renew its po-
sition, once made, at the last negotiating session. In addition, the
Board found that the Regional Director erred in inferring from
the inclusion of the prior provision in the new contract that the
employer had abandoned its position. As the Board noted, “the
inclusion of that provision in the present agreement may be read
to signify only that the [elmployer did not want the unit issue to

2 282 NLRB 950 (1987).
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delay agreement on a new contract.” Finally, the Board noted
that St. Francis Hospital does not require a party to supply “inde-
pendent evidence” (i.e., documentary evidence) that it has re-
served its right to go to the Board.

Regarding the timeliness issue, the Board first noted that the
Regional Director took as the relevant time period the period be-
tween the date agreement was reached on a new contract and
the date the petition was filed, a period of over 3 months. In Sz
Francis Hospital, however, the relevant time period was that be-
tween the date the contract was executed and the date the peti-
tion was filed, a period of 7 weeks.

In the present case the employer filed its petition 11 weeks
after the contract was executed. Although it noted that the em-
ployer filed its petition 4 weeks after the petition was filed in St
Francis Hospital, the Board decided that that case *“should not be
construed as setting a precise or outer time limit for the filing of
such petitions” and concluded “that the period of 11 weeks also
falls within the ‘shortly after’ limitation set forth in St. Francis
Hospital.”

In concluding that the petition was timely filed, the Board also
noted that there was no evidence that the union had been disad-
vantaged by the employer’s delay in filing its petition.

In Dennison Mfg. Co.,® the Board reversed a Regional Direc-
tor’s decision and dismissed a union’s petition for clarification of
the bargaining unit, finding that it was inappropriate to accrete a
newly created position of boiler room ‘“shredder/sorting floor
operator” into an existing unit of skilled employees working
throughout the facility.

The union represents 95 employees in the “plant facilities and
maintenance departments” at the employer’s vast paper products
manufacturing facility. The unit includes a variety of skilled clas-
sifications, among which are machinist, diemaker, carpenter, mill-
wright, electrician, welder, pattern maker, plumber, pipefitter,
steamfitter, various repairmen, and firemen. Although diverse in
their specialties, these individuals all share some type of skill, re-
quiring training, experience, and/or licensing, which distin-
guishes them from most of the employer’s 2000 other employees.

In large part, unit members perform their jobs throughout the
facility, wherever and whenever their particular skills are re-
quired. Firemen, however, are located together in a separate
powerhouse building, operating boilers that provide heat for the
entire facility.

When a new paper-burning-type boiler was added in the pow-
erhouse, the need arose for a method of ensuring that no non-
combustible materials were intermingled with the burnable waste
needed to fuel the boiler. To accomplish this, the employer: (1)
implemented a waste separation system at the plant floor level,

3 296 NLRB No. 134 (Chairman Stephens and Members Cracraft and Higgins).
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providing separate containers for combustible and noncombusti-
ble materials, and (2) created a new powerhouse job classifica-
tion, the shredder/sorting floor operator, whose duties include
receiving the collected paper waste, operating machinery to
remove any noncombustible materials remaining in the collected
waste, and feeding this refined waste into the shredder.

The union petitioned for unit clarification, asserting that the
shredder/sorting employees should be accreted into the existing
unit. Focusing on the location of the work, the operational inte-
gration of the sorting and shredding process with the operation
of the boiler, the close, regular contact among all powerhouse
employees, their common supervision, and evidence of unit per-
sonnel performing shredder/sorting duties, the Regional Director
determined that accretion was appropriate.

The Board disagreed, finding that the factors relied on by the
Regional Director—which essentially derive from the fact that
the duties of the shredder/sorting employees are performed in
the powerhouse—are overridden by other evidence establishing
that there is little practical community of interest between the
disputed employees and those comprising the unit. With regard
to functional integration, the disputed employees perform work
that is more closely associated with nonunit work (the collection
and separation of materials needed to fuel the boiler) than it is
with unit work (the operation of the boiler). Unit employees do
not typically have close working contracts with other unit em-
ployees; in fact, the diversity of unit members’ specialties is such
that they more regularly work among nonunit employees
throughout the employer’s facility. Instead, specialized skills and
abilities provide the unit’s most distinguishing characteristic.
These skill levels, with commensurate differences in rates of pay,
demonstrate the most striking disparity between the unit mem-
bers and the shredder/sorting floor operators. Illustrative of their
skills disparity is that job interchange among powerhouse em-
ployees is solely one-way, i.e., unit personnel are capable of per-
forming and have performed shredder/sorting work, but
shredder/sorting operators are neither equipped nor authorized
to perform unit members’ duties.

Applying the restrictive policy applicable to questions of ac-
cretion, the Board concluded that the “overwhelming communi-
ty of interest”4 standard necessary to warrant the inclusion of
the disputed employees in this case had not been met.

B. Supervisory Status

In Detroit College of Business,® the Board found that coordina-
tors whom the college deans had appointed to run various aca-

4 Safeway Stores, 256 NLRB 918 (1981).
8 296 NLRB No. 40 (Chairman Stephens and Members Cracraft and Higgins).
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demic departments at the school were supervisors even though
their supervisory duties were exercised over nonunit employees
and such duties occupied less than 50 percent of their worktime.
Accordingly, the coordinators were excluded from the bargain-
ing unit.

The Board reversed the Regional Director who found that
since the coordinators devoted a majority of their worktime to
teaching and exercised only occasional supervisory authority
over nonunit faculty, he was precluded by the decision in Adel-
phi University® from finding the coordinators supervisors within
the meaning of the Act. The Board noted first that the coordina-
tors exercised Section 2(11) hiring authority with regard to part-
time faculty members and effectively recommended their dis-
charge, retention, or transfer.

Contrary to the Regional Director, the Board found that these
supervisory duties were not exercised sporadically but constitut-
ed regular and frequent portions of their overall job responsibil-
ities. With regard to the Regional Director’s reliance on Adelphi
University, the Board stated that that decision has mistakenly
been cited in subsequent cases as establishing a rule that persons
who spend less than 50 percent of their time supervising nonunit
employees are not supervisors.

Rejecting such a shorthand approach, the Board held that to
ascertain whether an individual’s exercise of supervisory author-
ity over employees outside the unit warrants his exclusion as a
supervisor, a complete examination of all the relevant factors
must be made to determine the nature of the individual’s alliance
with management. Those factors include, but are not limited to,
the business of the employer, the duties of the individuals exer-
cising supervisory authority and those of the bargaining unit em-
ployees, the particular supervisory functions being exercised, the
degree of control being exercised over the nonunit employees,
and the relative amount of interest the individuals at issue have
in furthering the policies of the employer as opposed to those of
the bargaining unit in which they would be included.

The Board emphasized that although time spent in perform-
ance of supervisory duties will remain relevant to the analysis,
consideration of this factor will no longer rely on a rule that
draws the line for finding supervisory status at individuals whose
supervisory duties require 50 percent or more of their time.

Applying these principles, the Board held that the coordina-
tors’ supervision of the part-time nonunit faculty, even though
constituting only 25 percent of their duties, was part and parcel
of their primary work product rather than an ancillary part of
their duties. They were hired both to perform professional teach-
ing services and to hire and evaluate the faculty. Concluding that
these supervisory duties so allied the coordinators with manage-

8 195 NLRB 639 (1972).
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ment as to establish a differentiation between them and other unit
employees, the Board excluded them from the unit.

C. Scope of University Unit

In determining the appropriate scope of a bargaining unit at a
college or a university, the Board examines prior bargaining his-
tory, centralization of management (especially with respect to
labor relations), employee interchange, interdependence of facili-
ties, differences or similarities of skills and functions, and geo-
graphic locations.

Applying these factors in University of Hartford,” a panel ma-
jority of the Board held that the petitioned-for unit of the em-
ployer’s building service (custodial) and groundskeeping employ-
ees was an appropriate unit for collective bargaining.

The employer had contended that the petitioned-for unit was
too limited in scope, and that the only appropriate unit was a un-
iversitywide, nonacademic unit that would include all its clerical
and technical employees, skilled tradesmen, and powerplant em-
ployees (approximately 225), in addition to the approximately 80
unskilled maintenance employees in the unit sought by the peti-
tioner.

Chairman Stephens and Member Cracraft found that, although
the petitioned-for unit constitutes neither an entire maintenance
department nor a grouping with a core of craft-type employees
who themselves may constitute a separate appropriate unit,® the
unit includes all employees doing custodial and groundskeeping
work throughout the employer’s 200-acre, 43-building facility, re-
gardless of their administrative departmental classification.? The
majority noted that these employees have separate immediate su-
pervision by the managers of their respective sections within the
employer’s operations department; they have only minimal work-
related contact with the employer’s skilled employees in the
same department (i.e., tradesmen and powerplant specialists or
utility service employees) and with the employer’s other nonpro-
fessional employees; and there, has been little or no interchange
or transfer into or out of the included job classifications.1?® The
majority found that the other employees whom the employer
would include in the unit do not share a community of interest

7295 NLRB No. 79 (Chairman Stephens and Member Cracraft; Member Johansen dissenting).

8 See California Institute of Technology, 192 NLRB 582 (1971); University of Rochester, 222 NLRB
532 (1976). But compare, Duke University, 227 NLRB 1627 (1977).

9 See Harrah’s Club, 187 NLRB 810 (1971).

19 The majority noted that Harvard College, 269 NLRB 821 (1984) (Harvard II), does not preclude a
finding that this unit is appropriate, although it consists of only a portion of the employer’s unskilled
employees, as this unit is campuswide in scope as to all employees in the same classifications.

Further, although in Harrah’s Club, above, the Board held that the smallest appropriate unit had to
include all employees engaged in cleaning and repair functions, given the different nature of the oper-
ation in that case, the majority did not view the inclusion of the various types of repair employees
there as mandating the’inclusion of this employer’s specialized technicians.
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with the petitioned-for employees as would mandate their inclu-
sion in the unit.

In dissent, Member Johansen would have found that the peti-
tioned-for unit is too limited in scope to constitute an appropriate
unit for collective bargaining. In his view, the unit must include
the employer’s other general maintenance employees in its oper-
ations department—the skilled tradesmen—who share a substan-
tial community of interest with the petitioned-for employees be-
cause of the service and maintenance duties they all perform
throughout the university. Such a unit would be consistent with
the typical “blue collar” units the Board more often finds appro-
priate, ! Member Johansen explained.

D. Retrieval of Ballots

In K. Van Bourgondien & Sons,'2? the panel majority adopted
an administrative law judge’s finding that a Board agent’s retriev-
ing a ballot from the ballot box to have it placed in a challenged
ballot envelope was not conduct warranting setting aside the
election.

During the representation election, a challenged voter placed
her marked ballot in the ballot box instead of returning it to the
Board agent to put in a challenged ballot envelope. The Board
agent was able to retrieve the ballot from the top of the pile of
ballots through the slot in the box. The voter was able to identify
the ballot as hers because of a folded corner, confirmed it was
marked the way she had voted, and placed it in the challenged
ballot envelope, which was then sealed and deposited in the
ballot box. No one saw how the ballot was marked except the
voter.

The judge found the Board agent’s reaction to this situation
was reasonable. The agent was faced with the choice of the
voter improperly placing her ballot directly in the ballot box or
of trying to retrieve the ballot. The judge found that the agent
did retrieve the voter’s ballot and placed it in the challenged
ballot envelope where it belonged.

The panel majority declined to adopt a per se rule regarding
retrieval of ballots and concluded on the basis of the facts here
that the balloting process was not compromised. Accordingly,
the majority adopted the judge’s recommendation to overrule the
objection.

Member Johansen dissented. Citing Jakel, Inc.,'3 he stated that
“the spectacle of a Board agent fishing in the ballot box for a
ballot requires the election be set aside.”

In Jakel, Inc.,'* the Board affirmed the Regional Director’s
decision setting aside the election results and directing a rerun

11 See Georgetown University, 200 NLRB 215 (1972).

12 294 NLRB No. 16 (Chairman Stephens and Member Cracraft; Member Johansen dissenting).

13 293 NLRB No. 72 (Chairman Stephens and Members Johansen, Cracraft, Higgins, and Devaney).
14 Thid.
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election based on the Board agent’s misconduct during the elec-
tion.

At the polling place, a data entry clerk employed by the em-
ployer was told by the Board agent that she could vote in the
ongoing election. The election was being conducted among all
the employer’s employees at its Palestine, Illinois facility, exclud-
ing office clerical and professional employees, among others. As
the employee was depositing her ballot in the ballot bag, the
union’s observer advised the Board agent that the clerk should
have voted by challenged ballot because it was not clear whether
she should be excluded from the unit as an office clerical em-
ployee. The Board agent observed a ballot, believed to be that of
the employee, at the top of the ballot bag. (The ballot had not
fallen completely through the opening in the ballot bag.) The
Board agent unsuccessfully attempted to retrieve the ballot by
pulling it through the slot on top of the bag. As a result, the
Board agent reached into the bag and removed the ballot, which
was shown to the employee, who identified the ballot as hers.
The Board agent then tore the ballot into pieces, and placed
those pieces into a challenged ballot envelope and marked
“spoiled” on the envelope. The employee was given a second
ballot, which was placed in a challenged ballot envelope after
the employee had voted. The employee’s challenged ballot was
one of three challenges, which were sufficient in number to
affect the results of the election. (The tally of ballots showed that
40 of the 82 employees voting in the election cast ballots for the
petitioner union, while 42 employees voted against the union.)

The Regional Director concluded that the Board agent’s con-
duct of removing the ballot from the bag “compromised the in-
tegrity of the election process and constituted conduct which
would destroy confidence in the Board’s election process.” Be-
cause it could not be determined with reasonable accuracy
whose ballot was extracted from the bag, and because the em-
ployee’s challenged ballot was one of three challenges that were
sufficient to affect the results of the election, the Regional Direc-
tor ordered the election set aside and a new election run.

The full Board affirmed the Regional Director’s decision sus-
taining the union’s objection to the conduct of the election.

_E. Preelection Grant of Benefit

In Mailing Services,'® the Board held that a union’s announce-
ment and subsequent provision of free medical screenings to em-
ployees at the employer’s factory within days of the representa-
tion election impaired employees’ exercise of free choice. Conse-
quently, the Board directed that the election be set aside and a
second election held.

15 293 NLRB No. 58 (Chairman Stephens and Members Johansen and Higgins).
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Three days before the end of a vigorous election campaign,
the union announced it would make available free medical
screenings for high blood pressure, cholesterol level, lung func-
tion, and diabetes to all employees at the employer’s factory. The
announcement bore the heading, “FIRST UNION BENEFIT!P”
It further stated, “Please take advantage of your first union bene-
fit. It’s for your health.” The following day, only 2 days before
the election, an estimated 80 employees availed themselves of the
screenings, which were offered in vans bearing the union’s logo:
Although there was no requirement that an employee demon-
strate preelection support for the union to receive the medical
screenings, it was clear that the union was conferring this benefit
in order to gain employees’ favor in the upcoming election.

The Board relied on Wagner Electric Corp.’® and McCarty
Processors'” in concluding that the union’s offer of free medical
screenings impermissibly tainted employee choice. It surmised
that recipients of the screenings would feel obligated to favor the
union in the election. Citing Primco Casting Corp.,'® the Board
noted that it was not condemning the “Union’s efforts to make
itself ‘more attractive as a candidate for election,”’1? but that the
Board was requiring that the union’s “methods of self-enhance-
ment exclude the direct conferral of substantial benefits on its
target audience during the critical period.”

F. Agent’s Premature Disclosure

In Kleen Brite Laboratories,?® the Board held that a Board
agent’s premature disclosure to one party of the unit decision in a
representation case did not impugn the Board’s neutrality or
affect the outcome of the election.

On June 9, 1988, after the decision had been mailed to both
parties, a member of the Regional Office staff, in response to a
telephone inquiry by the union, disclosed that the decision found
that the bargaining unit sought by the union was an appropriate
one. There was no evidence that any unit employee was told
about the premature disclosure of the unit decision.

The union printed and distributed a handbill notifying employ-
ees of the favorable ruling. Thereafter, on June 10, the union re-
ceived its copy of the decision. The employer, who did not re-
ceive a copy of the decision until June 13, contacted the Acting
Regional Director, who, without indicating the result, acknowl-
edged that it was against Board practice to reveal the contents of
a decision except by serving all parties with a copy of the deci-
sion at the same time and in the same manner.

16 167 NLRB 532, 533 (1967).

17 286 NLRB 703 (1987).

18 174 NLRB 244, 245 (1969).

19 Tbid.

20 292 NLRB No. 75 (Chairman Stephens and Members Johansen and Cracraft).
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The Board applied the principles of Athbro Precision Engineer-
ing Corp.,2! in which the Board stated that it must maintain and
protect the integrity and neutrality of its procedures. In that
case, the Board said it would set aside an election if a Board
agent conducting an election commits an act “which tends to de-
stroy confidence in the Board’s election process, or which could
reasonably be interpreted as impugning the election standards”
the Board seeks to maintain.

In the instant case, the Board distinguished Athbro and con-
cluded: “Although we do not condone the premature disclosure,
we find that it neither impugned the Board’s neutrality nor af-
fected the outcome of the election.” Thus, the Board noted that
the unit determination was already a “fait accompli” and that the
decision had already been mailed when the disclosure occurred.
Further, the disclosure occurred a month before the balloting
and employees did not learn of the disclosure.

G. No-Electioneering Zone Misconduct

In Pepsi-Cola Bottling Co.,22 a panel majority of the Board set
aside an election based on the conduct of union supporters in the
no-electioneering zone during the election.

The election, which resulted in a tally of ballots showing 50
for and 49 against Local Lodge 10, International Association of
Machinists, was conducted in the employer’s lunchroom, and the
voting line extended into the aisleway outside the lunchroom. A
group of 15 to 20 employees, wearing shirts and caps bearing the
union’s logo, formed lines on both sides of the aisleway perpen-
dicular to the voting line, leaving their formation one or two at a
time to enter the other line of employees waiting to vote and
then returning to the lines of union supporters. Both before and
after the polls opened, the union supporters clapped, chanted,
cheered, and made prounion remarks to employees passing be-
tween their lines until the employer asked them some 15 to 25
minutes after the polls were opened to leave the area if they had
voted. The group of union supporters then left the plant.

The hearing officer concluded that the group of union sup-
porters did not engage in objectionable conduct. Among other
things, he found that the supporters were not union agents, and
that even if their remarks did constitute electioneering, the re-
marks were “brief, as opposed to sustained conversations, and
were not made to potential voters within the described no-elec-
tioneering zone while the polls were open.”

Under the particular circumstances of this case, the panel ma-
jority found that, although the union supporters were not agents
of the union, their conduct interfered with the election. Accord-

31 166 NLRB 966 (1967), vacated sub nom. Electrical Workers IUE v. NLRB, 67 LRRM 2361
(D.C.D.C. 1968), acquiesced in 171 NLRB 21 (1968), enfd. 423 F.2d 573 (1st Cir. 1970).
22 291 NLRB No. 93 (Chairman Stephens and Member Johansen; Member Cracraft dissenting).
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ing to the majority, “[c]ritical to this finding is our finding, con-
trary to the hearing officer, that the union supporters engaged in
this conduct in an area encompassed within the no-electioneering
area.” In the absence of a designation of the no-electioneering
area by the Board agent, the hearing officer had included in the
no-electioneering area only the lunchroom where the polling ac-
tually took place and the area outside the doorway to the lunch-
room where employees lined up to vote. However, he apparently
ignored the fact that in the immediately adjacent area of the
aisleway, in clear view of the other employees and within 10 to
15 feet of them, the union supporters were themselves waiting to
vote, albeit in different lines. Thus, the majority concluded that
there was “no logical or meaningful distinction between these
areas of the aisleway” and that “as employees waited to vote in
both areas, both areas were encompassed within the no-election-
eering area.”

In assessing the conduct of the union supporters within this no-
electioneering area, the majority, citing E. A. Nord Co.,23 con-
cluded:

Under these circumstances, we attach greater significance to
the boisterous, prounion conduct of the group of union sup-
porters, comprising one-fifth of the eligible voters. This con-
duct continued unabated throughout the first 15 to 25 minutes
of the election in front of employees in line to vote, and its
effects were magnified by the line formation of the union sup-
porters, which forced all employees walking down the
aisleway, including those going to vote, to walk between the
lines of the union supporters and be subjected to their chants,
cheers, and other antics. In these circumstances, especially
when the election results were so close, we do not view the
election as reflecting the free choice of the employees.

Accordingly, the majority set aside the election and directed that
a new election be held.

In dissent, Member Cracraft distinguished Nord, above, and
said that she would not have set aside the election. She agreed
with the hearing officer that the voting area was limited to the
lunchroom where the polling actually took place and the area
immediately outside the lunchroom where employees lined up to
vote. She noted that the union supporters’ conduct took place in
an area that had not been designated as a no-electioneering area
by the Board agent and that no electioneering occurred in the
voting area itself. Under these circumstances, Member Cracraft
concluded that “the conduct engaged in by the prounion em-
ployees in this case, when analyzed under the third-party stand-
ard, was not so coercive and disruptive as to require setting aside
the election.”

23 276 NLRB 1418, 1425-1426 (1985).
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H. Voting Rights

Economic strikers may lose their status as employees for
voting purposes under Section 9(c)(3) of the Act if: (1) prior to
the election, the employee obtains permanent employment else-
where; or (2) the employer eliminates the employee’s job for mis-
conduct rendering him or her unsuitable for reemployment.

In Lamb-Grays Harbor Co.,24 the Board reaffirmed the stand-
ard set forth in Kable Printing Co.25 regarding the eligibility of
economic strikers to vote in representation elections where the
strikers’ jobs have been eliminated. Thus, the Board said it will
examine the underlying cause for the elimination of the strikers’
positions to ensure that the employer eliminated their jobs for
reasons “not predicated wholly on considerations flowing from
the strike itself.”

In so doing, the Board declined to apply the standard set forth
in K & W Trucking,2® as the union had urged, adding that the
latter case contained an inadvertent misstatement of the rule laid
down in Kable. Consequently, the Board corrected K & W
Trucking to the extent that it set forth a standard that was incon-
sistent with the one set forth in Kable.

By permitting strikers to vote when wholly strike-related rea-
sons result in the elimination of their jobs, the Board noted that it
was merely carving out a narrow exception to the general rule
that employees who have no reasonable expectation of future
employment are ineligible to vote in representation elections. In
this regard, it reasoned as follows:

When, on the one hand, employees’ jobs are eliminated for
reasons wholly relating to a strike, their return remains possi-
ble depending on whether the union wins the election and the
parties negotiate an end to the strike. If so, it is entirely possi-
ble, if not likely, that the strike-related reasons will disappear
and the employees’ services will again be necessary. By con-
trast, where an employer eliminates the strikers’ jobs for rea-
sons that are not wholly strike related, and no unfair labor
practice charge has been filed, the strikers’ chances of recall
would appear minimal because the non-strike-related reason(s)
for eliminating the jobs will continue beyond the strike’s end.

In this case, Chairman Stephens and Members Johansen and
Cracraft found that the employer’s decision to discontinue manu-
facturing operations at its Hoquiam, Washington plant was pri-
marily based on legitimate business concerns unrelated to the on-
going economic strike, including the loss of three significant con-
tracts, increased competition during the previous year, and the
underutilization of its facilities. The evidence also established that

2¢ 295 NLRB No. 40 (Chairman Stephens and Members Johansen and Cracraft).
25 238 NLRB 1092 (1978).
26 267 NLRB 68 (1983).
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the employer did not intend to resume manufacturing operations
at the Hoquiam facility. At most, the absence of a strike might
have delayed the implementation or completion of the reorgani-
zation for as much as 6 months, but it would not have altered the
employer’s decision to discontinue manufacturing at Hoquiam.

Consequently, the Board concluded that the 47 strikers whose
jobs had been eliminated for economic reasons were ineligible to
vote and sustained the challenges to their ballots.

In St. Joe Minerals Corp.,2" the Board was presented with the
question of whether under Section 9(c)(3) the presence of 35
crossovers who abandoned an economic strike and returned to
work extinguished the voting rights of a corresponding number
of the next senior employees who remained on strike.

The judge found, and the Board agreed, that during the term
of the strike the employer reorganized its mining operations, re-
sulting in the elimination of over 200 unit jobs. The Board fur-
ther agreed with the judge that the elimination of these jobs was
predicated on valid economic reasons that were unrelated to the
strike2® and permanently contracted the bargaining unit to 70
positions.

One week prior to the anniversary date of the strike, a decerti-
fication election was held in which all the ballots were chal-
lenged. During the subsequent hearing, the parties voluntarily re-
solved most of the challenges except for those concerning the 35
replaced employees who remained on strike. With respect to
them, the judge held that the guarantee of voting rights to re-
placed strikers in Section 9(c)(3) had only been held to apply to
the circumstances where employees hired during a strike as per-
manent replacements were not unit members at the time the
strike began. The judge thereby rejected the union’s position that
the existence of the 35 crossovers preserved voting rights, on a
one-for-one basis, in those who remained on strike. The Board
disagreed with the judge’s rationale on this issue.

The Board noted that Section 9(c)(3), by its own terms, pre-
serves full voting rights to strikers who are not entitled to rein-
statement and that this section and its legislative history have
been construed to mean that permanently replaced strikers gener-
ally retain their right to vote in an election conducted within 12
months after the commencement of an economic strike.2® Fur-
ther, the Board said it could find nothing in the language or leg-
islative history of the section to support the judge’s conclusion
that this right is forfeited when replacement is accomplished
with bargaining unit personnel. Accordingly, the Board held that
all replaced strikers, regardless of whether they were replaced by

27 295 NLRB No. 59 (Chairman Stephens and Members Johansen and Higgins).

28 See, e.g., Lamb-Grays Harbor Co., 295 NLRB No. 40 (Chairman Stephens and Members Johansen
and Cracraft).

29 See, e.g., W. Wilton Wood, Inc., 127 NLRB 1675, 1677 (1960).
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unit or nonunit employees, remained eligible to vote for 1 year
after the strike began.

Applying its holding to the stipulated facts that 19 of the 35
crossovers returned to the same or substantially similar jobs that
they held prior to the strike, the Board concluded that the cross-
overs did not replace any of the employees who remained on
strike. Hence, the voting rights of 19 corresponding strikers were
extinguished. The Board emphasized that economic strikers’
voting eligibility rights are governed by its interpretation of Sec-
tion 9(c)(3) and, thus, are independent of such strikers’ reinstate-
ment rights under Laidlaw Corp.3°

On the other hand, the Board determined that the status of the
remaining 16 crossovers who returned to jobs different from
those they held before the strike was similar to that of a new hire
or nonunit transferee specifically hired as a permanent replace-
ment to fill the position left open by a continuing striker. As
such, the Board found that 16 additional senior strikers replaced
by the crossovers retained their voting eligibility. Accordingly, it
ordered that the ballots cast by any of these eligible striking em-
ployees be opened and counted.

I. Showing of Interest

In Dart Container Corp.,®' the Board held that the date of a
showing of interest on a representation petition could be estab-
lished by affidavit, as well as by the more traditional method of
individually dated signatures.

For the showing of interest supporting a decertification peti-
tion, the employee-petitioner submitted a list of signatures on the
petition stating that the undersigned employees no longer wished
to be represented by the union. Neither the petition nor the indi-
vidual signatures on the petition were dated. Rather than submit
a dated showing of interest, as requested by a Board agent, the
petitioner offered to provide a signed document attesting that the
signatures were recently provided. However, the Board agent re-
fused that offer.

Thereafter, the Regional Director administratively dismissed
the decertification petition, on the grounds that the petitioner
had failed to submit a dated showing of interest in a timely
manner as required by the Board’s Casehandling Manual.

Noting that in most representation cases the precise date of
signing of the showing of interest is not as critical as the date of
the filing of the petition or the date of the submission of the
showing of interest, the Board found in any event that an affida-
vit could be “even more reliable than a dated signature.” The
Board therefore decided that Section 11028.5 of its Casehandling

30 171 NLRB 1366 (1968), enfd. 414 F.2d 99 (7th Cir. 1969).
31 294 NLRB No. 63 (Members Johansen, Cracraft, Higgins, and Devaney; Chairman Stephens con-

curring).
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Manual should be revised, that the petition in this case should be
reinstated, and that the petitioner should be given an opportunity
to provide an affidavit verifying the dates on which employees
signed the showing of interest.32

Chairman Stephens, concurring, noted that a representation pe-
tition bearing only one date at the top of a signatory page is ac-
ceptable under the provisions of the current Casehandling
Manual. He therefore agreed with the result in this case. Howev-
er, the Chairman expressed the hope that the Board’s decision
here would not “transform what is a rare instance of submitting
an undated showing of interest into the prevailing practice.” He
cautioned that, if the Board should find itself expending too
 many resources investigating questions regarding the currency of
showings of interest in the future, then the Board should revisit
this area of its practice and procedures.

J. Filing Deadline

In Kano Trucking Service,®2 a panel majority of the Board held
that evidence in support of objections to a representation election
received after the filing deadline should be accepted in the cir-
cumstances of this case.

The employer, who had timely filed objections to conduct af-
fecting the results of the election, was asked to submit evidence
in support of its objections by the close of business on Friday,
September 30, 1988. The employer’s attorney engaged a messen-
ger service about 1 hour and 15 minutes before the Subregional
Office’s closing time on the due date. The correctly addressed
envelope containing the evidence was to be delivered to the Sub-
regional Office, which is about a quarter of a mile from the em-
ployer’s attorney’s office. The evidence was not received in the
Subregional Office until the next business day, Monday, October
3. The Acting Regional Director recommended that the objec-
tions be dismissed because the evidence in support of the objec-
tions had not been timely received and no special circumstances
warranted extending the deadline.

Thereafter, the employer filed exceptions with the Board, con-
testing, among other things, the finding that its evidence was not
received until October 3.

In a written statement submitted by the employer, the messen-
ger stated that the destination of the evidence was the “U.S. De-
partment of Labor in the Federal Building.” The messenger
stated that she arrived at the Federal Building on the due date
about 10 minutes before the Subregional Office was to close; that
she went upstairs; and after knocking several times with no
answer, she slipped the evidence under the door. It could not be
determined from the record whether the messenger had deliv-

82 Accord: Phillips Petroleum Co., 46 LRRM 1558 (1960).
33 295 NLRB No. 58 (Members Cracraft and Higgins; Member Johansen dissenting).
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ered the evidence to the Department of Labor or had simply
made a misstatement, since the Acting Regional Director’s report
stated that the Subregional Office was staffed until after the close
of business on September 30.

The majority, in deciding to accept the employer’s evidence,
distinguished this case from cases involving the late receipt of
objections. They noted that receipt of objections on the due date
is a necessity for timely filing, but that evidence in support of
objections need only be postmarked prior to the due date to be
considered as timely filed. Further, a Regional Director has dis-
cretion to extend the due date for receiving evidence in support
of objections.

The majority also distinguished Star Video Entertainment
L.P.3% relied on by the Acting Regional Director, stating that
the objecting party in that case “had not even attempted to
comply substantially” with the filing requirements of the Board’s
Rules and Regulations, because it did not submit specific evi-
dence in support of its objections until several days after an ex-
tended deadline.

The majority also found that the Acting Regional Director’s
report on objections lacked sufficient details of the Subregional
Office’s closing on the due date and of the circumstances under
which the evidence was received by the Subregional Office.
Therefore, they stated that “any doubts that remain due to this
lack of details . . . must be resolved in favor of the Employer.”

Member Johansen, in dissent, noted that in Star Video, above,
the Board made clear that it intended to apply its rules “as strict-
ly to the receipt of evidence in support of objections as to the
receipt of the objections themselves.” He further noted that the
employer failed to establish that it had met the deadline for sub-
mitting its evidence and that timely filing could have been en-
sured by giving the evidence to the messenger service earlier in
the day or by delivering the evidence to the Subregional Office
personally. Member Johansen stated that the purpose of the
Board’s rules is “to provide a definitive standard for determining
the timeliness of receipt of documents.” He warned that the ma-
jority, by making an exception not specified in those rules, is
“setting the stage for returning to the ‘sometimes-yes, sometimes-
no, sometimes-maybe policy of due dates’®® that the revised
Rules had eliminated.”

K. Certification Pending Resolution of Conflict of Interest

In Garrison Nursing Home,®® a panel majority of the Board di-
rected that, in the event the petitioning union had won a repre-

34 290 NLRB No. 119 (Aug. 31, 1988).
38 See NLRB v. Washington Star Co., 732 F.2d 974 (D.C. Cir. 1984).
36 293 NLRB No. 11 (Chairman Stephens and Members Johansen and Cracraft).
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sentation election, certification should be withheld until the
union’s executive director resigned his position or divested him-
self of a financial relationship with the employer that created a
conflict of interest.

Dave Giessinger was the sole stockholder of a company that
owned the Garrison Nursing Home until December 1985, when
the facility was sold to the employer. A year later, the petitioner
was incorporated by its executive director, Giessinger. At the
time of the hearing in this case, Giessinger was the holder of the
employer’s promissory note for $220,000 arising from the sale of
the facility. The note was not secured by any specific assets, and
the employer was entitled to an offset of some $77,000, the terms
of which were still being negotiated. The employer contended
that this financial relationship created a conflict of interest on
Giessinger’s part that precluded certification of the union.3?

The Board agreed. It found that the financial relationship be-
tween Giessinger and the employer was “fraught with the possi-
bility that negotiations between them concerning the payment of
the note, including the terms of the offset, might affect the col-
lective-bargaining process.” The Board reasoned that the em-
ployer would be in a position to offer more or less attractive
terms regarding the application of the offset, depending on how
tractable Giessinger proved to be in collective bargaining, and
that Glessmger would therefore be in a position in which he
might be temg,ted to subordinate the employees’ interests to his
own financial considerations. Thus, the Board found it inappro-
priate to certify the union as long as Giessinger occupied a posi-
tion in which such a conflict could arise.

Nevertheless, the Board found that the union was not “abso-
lutely foreclosed” from representing the employer’s employees
because of Giessinger’s conflict of interest. Instead, relying on
Harlem River Consumers Cooperative,3® it directed the Regional
Director to count the ballots cast in the election and, if the union
received a majority of the votes cast, to withhold certification
“until he is satisfied that within a reasonable time, not to exceed
6 months, Giessinger ha[d] relinquished any position with [the
union] that would enable him to pursue his own interests at the
expense of those of the employees.” However, it added, if Gies-
singer had terminated his financial relationship with the employ-
er within that time, his holding any position with the union
would not preclude the union’s certification.

To limit the period of uncertainty concerning when the em-
ployees would gain union representation, and in the interest of
concluding the proceedings, the panel majority required Gies-

37 The employer also contended that Giessinger had other conflicts of interest arising from his affili-
ation with other entities in the health care industry. The Board disagreed, finding that neither Gies-
singer nor the organizations with which he was then involved were suppliers to, customers of, or com-
petitors with the employer.

38 191 NLRB 314, 319 (1971).
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singer to divest himself of his financial relationship with the em-
ployer (or the union to divest itself of Giessinger) within 6
months or the petition in this case would be dismissed. In the in-
terim, if an otherwise valid petition should be filed by any other
union seeking to represent the employer’s employees, that peti-
tion should be dismissed, the majority noted.

Member Johansen, in a partial dissent, would not have placed
a time limit on the resolution of Giessinger’s conflict of interest.
As noted by the majority, he said, the Board in Harlem River,
above, indicated that it lacks statutory competence to direct a
blanket disqualification of a union seeking to represent an em-
ployer’s employees because of the personal activities of the
union’s agent. Member Johansen read this to mean that the
Board lacks authority to direct a blanket disqualification at any
time, including after a reasonable period of time. Thus, he would
have dismissed the existing petition if any otherwise valid peti-
tion should be filed.

L. Eligibility of Locked-Out Employees

In Harter Equipment,3® the Board held that only the five
locked-out employees were eligible to vote in a decertification
election, even though 5 years had elapsed since the petition re-
questing an election had been filed. Thus, the 17 employees who
were hired to “replace” the locked-out employees were ineligible
to vote.

In December 1981, after 2 months of negotiations, the employ-
er locked out its employees in order to put pressure on the union
to agree to contract terms favorable to the employer. In mid-Jan-
uary 1982, the employer commenced hiring temporary employ-
ees.%% A decertification petition was filed in November 1983, and
in November 1986 a hearing was conducted to determine wheth-
er an election should be held and, if so, which employees were
eligible to vote—the locked-out employees and/or the employ-
er’s then-current work force. At the time the petition was filed,
the locked-out bargaining unit had been replaced by 12 employ-
ees. However, at the time of the hearing, the number of persons
working in bargaining unit positions had increased to 17.

In concluding that only the five locked-out employees were el-
igible to vote, the Board noted that “there is no evidence or even
an allegation that any of these five employees has abandoned his
job,” and that “it would be inconsistent with the Act and the de-
cision in Harter [I] to disenfranchise these employees.” The
Board found that because the employer locked out the bargain-

39 293 NLRB No. 79 (Chairman Stephens and Members Johansen and Cracraft).

49 In a prior decision, the Board found that because no specific proof of antiunion motivation was
presented, the employer did not violate Sec. 8(a)(3) and (1) by hiring temporary replacements in order
to engage in business operations during the lockout. Harter Equipment, 280 NLRB 597 (1986) (Harter
I, review denied sub nom. Operating Engineers Local 825 v. NLRB, 829 F.2d 458 (3d Cir. 1987).
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ing unit employees in support of its bargaining demands, the
locked-out employees “were not, and could not lawfully be, per-
manently replaced.”

Noting that an “essential aspect of the Harter [I] finding was
that the Employer locked out the bargaining unit for its failure to
agree to the Employer’s offer,” the Board concluded that “those
hired into the unit jobs during the lockout are necessarily tempo-
rary replacements for the locked-out bargaining unit.” The Board
therefore found that the 17 replacement employees were ineligi-
ble to vote.

M. Postelection Challenge

In Pay N’ Save Stores,*! a panel majority held that a resolution
of the status of determinative challenged ballots was necessary
before determining whether the deauthorization election should
be set aside and a new election held.

The tally of ballots showed 42 for and 28 against withdrawing
the authority of Food and Commercial Workers Local 1001 to
require, under its agreement with the employer, that membership
in the union be a condition of employment, with 5 challenged
ballots. The tally included one vote cast by an ineligible voter
who had the identical surname and first initial by which an eligi-
ble voter was identified on the Excelsior list. The former’s ineligi-
bility was not determined until the subsequent vote was cast by
the similarly named eligible voter, who was permitted to vote
unchallenged. The Regional Director reasoned that the ineligible
voter’s ballot would be determinative only if three or more of
the five challenged ballots were found eligible and were “yes”
votes. As a hearing on challenged ballots might not resolve the
matter, the Regional Director concluded that a rerun election
was necessary.

Contrary to the Regional Director, the majority found that the
proper procedure was to resolve the status of the challenged bal-
lots first. In the circumstances, the majority noted, a resolution
of the challenged ballots might render a second election unneces-
sary.

In a footnote, Member Johansen noted that he would overrule
as a postelection challenge the petitioner’s objection alleging that
the ineligible voter was allowed to cast a ballot without chal-
lenge. The Board does not permit challenges in the form of “ob-
jections” after the election.

Noting that the restriction on consideration of postelection
challenges is to be applied “fairly and equitably in light of the
realities involved,” Chairman Stephens and Member Cracraft
concluded that the petitioner’s objection should not be overruled
as a postelection challenge. In this regard, they noted that this

41 291 NLRB No. 135 (Chairman Stephens and Members Johansen and Cracraft).
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was not a case where a party attempted to use an objection in
place of a challenge it could have made because the irregularity
was not discovered until the improper ballot had been commin-
gled in the ballot box. Under such circumstances, the majority
held that the prohibition against postelection challenges should
not be applied.

N. The 9(a) Collective-Bargaining Relationship

In J & R Tile,*2 the Board held that the contract between the
construction industry employer and the union constituted an 8(f)
agreement under the criteria established by the Board’s decision
in John Deklewa & Sons,%3 and, therefore, did not bar the em-
ployer’s RM petition.

Raymond Kotara, the employer’s president, had been em-
ployed by Aetna Enterprises, the predecessor company, and had
been a member of the union. After the present employer com-
menced business, Kotara met with Gibbon, the union’s business
representative, who asked Kotara to sign a contract. At that
meeting, Gibbon told the employer’s president that all the former
Aetna employees, who had been covered by the union’s collec-
tive-bargaining agreement with Aetna and who were going to
become his employees, belonged to the union. Gibbon did not
produce any authorization cards, or offer to substantiate his
claim. According to Gibbon’s testimony, no such proof was nec-
essary because both he and Kotara were aware that “everybody
was in the Union.” Kotara testified similarly, adding, “we decid-
ed that we were going to be a union contractor. So we just went
in and signed it [a collective-bargaining agreement].”

The Board recognizes that a union’s demand to execute a col-
lective-bargaining agreement with a construction industry em-
ployer could be ambiguous because the union could be seeking
either an 8(f) or a 9(a) relationship. Thus, to establish a volun-
tary, 9(a) relationship in the construction industry, there must be
evidence that the union unequivocally demanded recognition as
the affected employees’ 9(a) representative, and that the employ-
er unequivocally accepted the union’s demand as such.

In the instant case, Chairman Stephens and Member Cracraft
first concluded that the evidence was insufficient to establish that
the relationship between the predecessor employer and the union
was entered into pursuant to Section 9(a) of the Act and, there-
fore, there was no continuing presumption of the union’s majori-
ty status. They then noted that neither the fact that Aetna’s
former employees were union members, nor the fact that the suc-
cessor employer may have had personal knowledge of its em-
ployees’ union membership, was sufficient to establish a 9(a) col-
lective-bargaining relationship, even in a right-to-work state

42 291 NLRB No. 144 (Chairman Stephens and Member Cracraft; Member Johansen dissenting).
43 282 NLRB 1375 (1987).
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where unions cannot exact dues or an amount equivalent to dues
from bargaining unit employees.

Noting that Kotara simply decided that the employer was
going to be a union contractor, the majority concluded that the
union failed to establish that it clearly and unequivocally de-
manded recognition as the 9(a) representative of the employer’s
employees. Accordingly, they further concluded that the con-
tract between the union and the employer did not bar the RM
petition that was filed during the term of the parties’ 8(f) agree-
ment.

Member Johansen, dissenting, believed that the evidence estab-
lished that the parties had a 9(a) relationship. He noted that all
employees were known by Gibbon and Kotara to be members of
the union and, therefore, there was no question in either Gib-
bon’s or Kotara’s mind that the union represented a majority of
the employer’s employees. He further noted that this was not a
case where the union’s demand to execute a collective-bargaining
agreement was surrounded with ambiguity. Rather, he added, the
union unequivocally demanded recognition as the employees’
9(a) representative and the employer accepted it as such.

O. Recognition Bar Rule

Rollins Transportation System** addresses the situation in
which two or more labor organizations compete simultaneously
to represent a group of currently unrepresented employees. In
Rollins, a panel majority of the Board held that an employer’s
voluntary and lawful recognition of one union will not act to bar
a petition filed by a rival. Instead, the petition will be valid and
the Board will sponsor an election.

In Rollins, locals of the International Brotherhood of Team-
sters and the Marine Engineers Beneficial Association (MEBA)
conducted overlapping organizing campaigns. The employer rec-
ognized the MEBA affiliate shortly before the Teamsters local
petitioned the Board for an election. MEBA contended that the
Teamsters’ petition was barred by the grant of recognition be-
cause the employer was unaware of the Teamsters’ drive at the
time. This argument highlighted some confusion in Board prece-
dent about whether an employer’s lack of awareness of a second
organizing campaign at the time it recognizes a competing union
should dictate a bar to the second union’s petition. Rollins puts
this uncertainty to rest, finding that the question of employer
knowledge is irrelevant.

In doing so, Chairman Stephens and Member Higgins en-
dorsed the rule of Sound Contractors,4® which established a rec-
ognition bar where “the Employer extended recognition in good
faith on the basis of a previously demonstrated majority and at a

44 296 NLRB No. 108 (Chairman Stephens and Member Higgins; Member Cracraft dissenting).
45 162 NLRB 364 (1966). .
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time when only that union was actively engaged in organizing the
unit employees. 162 NLRB at 365.” (Emphasis added.) Rollins
expresses the corollary of that rule: “where, as here, there are
simultaneous campaigns, and the second, unrecognized, union
files a petition, the recognition is ineffective as a bar and an elec-
tion is required.” Because “paramount concern” when there are
competing organizing drives “must be the employees’ right to
select among [the competitors] or indeed to choose none,” the
employer’s knowledge of the second drive is immaterial.

The majority noted that a recognition bar in such a setting en-
dangers the employees’ Section 7 rights to “a Board-supervised
arena in which to weigh the contestants’ positions and render
their decision.” “To hold otherwise,” they concluded, “would be
to impose a collective-bargaining representative on the employ-
ees on the basis of the employer’s action [i.e., recognition] rather
than the employees’ free choice.”

In dissent, Member Cracraft advocated extending to this repre-
sentation case a rule developed in the unfair labor practice con-
text. The dissent would have accorded an employer’s valid rec-
ognition of one rival union “bar quality” if granted before a
second union files a petition. “In these circumstances,” wrote
Member Cracraft, “I would find that the Employer’s lawful,
good-faith recognition of the Intervenor resolved any question
concerning representation and barred any rival petition for a rea-
sonable period of time.”

P. The 3-Day Posting Rule

In Smith’s Food & Drug,*® the Board set aside an election be-
cause the Board’s official notices of election were not posted 3
full days prior to the election as required by Section 103.20 of
the Board’s Rules and Regulations. The Board stated that the
rule establishing a specific length of time for posting was meant
to clarify to the parties their responsibilities and obligations with
respect to notice posting and to discourage unnecessary and
time-consuming litigation on this issue. Accordingly, the Board
found that the employer’s arguments concerning its good faith
and the number of employees who actually voted—whatever
their merit under case law prior to the Board’s adoption of the
r;llle—did not constitute grounds for excusing compliance with
the rule.

Q. Excelsior Rule

In Thrifty Auto Parts,*" the Board held that the omission of the
names of 2 out of a total of 21, or 9.5 percent of the eligible

46 295 NLRB No. 105 (Chairman Stephens and Members Cracraft and Higgins).
47 295 NLRB No. 134 (Chairman Stephens and Members Cracraft and Devaney).
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voters’ names from the eligibility list, did not constitute substan-
tial compliance with the Excelsior rule*® and thus warranted set-
ting the election aside.

The hearing officer concluded that the omission of the two
names from the list did not warrant setting the election aside for
two reasons: (1) because, of the two employees whose names
were omitted, one had received a written communication from
the union prior to the election and the other had a brief conver-
sation with the union’s business agent in which the union had an
opportunity to inform him of campaign issues; and (2) because
the names were not omitted from the list due to either gross neg-
ligence or bad faith.

The Board disagreed with the hearing officer’s conclusion and
noted that, while the Excelsior rule is not to be applied mechani-
cally, substantial compliance is required. The Board also noted
that, by omitting a substantial number of voters’ names from the
eligibility list, an employer can defeat the very purpose of the
Excelsior rule: “to further ‘the fair and free choice of bargaining
representatives . . . by encouraging an informed employee’ elec-
torate and by allowing unions the right to access to employees
that management already possesses.””’4?

In this regard, the Board noted that it is well established that
the issue of a union’s actual access to employees or the extent to
which employees are aware of the election issues and arguments
are not litigable matters in applying the Excelsior rule when there
are omissions from the eligibility list. Rather, the Board presumes
that an employer’s failure to provide a substantially complete eli-
gibility list has a prejudicial effect on the election and does not
inquire regarding whether a union may have obtained some addi-
tional names and addresses of eligible employees or whether
omitted employees might have garnered sufficient information
about the issues to make an intelligent choice.®°

Similarly, the issue of whether the omissions were the result of
bad faith or mere inadvertence does not influence the calculation
regarding whether compliance has been substantial.>! Evidence
of bad faith and actual prejudice is unnecessary because the Ex-
celsior rule is prophylactic: the potential harm from list omission
is deemed sufficiently great to warrant a strict rule that encour-
ages conscientious efforts to comply.

48 156 NLRB 1236 (1966).

49 EDM of Texas, 245 NLRB 934, 940 (1979) (quoting NLRB v. Wyman-Gordon Co., 394 U.S. 759,
767 (1969)).

50 Sonfarrel, Inc., 188 NLRB 969, 970 (1971).

%1 Gamble Robinson Co., 180 NLRB 532 (1970).






v
Unfair Labor Practices

The Board is empowered under Section 10(c) of the Act to
prevent any person from engaging in any unfair labor practice
(listed in Sec. 8) affecting commerce. In general, Section 8 pro-
hibits an employer or a union or their agents from engaging in
certain specified types of activity that Congress has designated as
unfair labor practices. The Board, however, may not act to pre-
vent or remedy such activities until an unfair labor practice
charge has been filed with it. Such charges may be filed by an
employer, an employee, a labor organization, or any other person
irrespective of any interest he or she might have in the matter.
They are filed with the Regional Office of the Board in the area
where the alleged unfair labor practice occurred.

This chapter deals with decisions of the Board during fiscal
1989 that involved novel questions or set precedents that may be
of substantial importance in the future administration of the Act.

A. Employer Interference with Employee Rights

Section 8(a)(1) of the Act forbids an employer “to interfere
with, restrain, or coerce” employees in the exercise of their
rights as guaranteed by Section 7 to engage in or refrain from
engaging in collective-bargaining and self-organizational activi-
ties. Violations of this general prohibition may be a derivation or
byproduct of any of the types of conduct specifically identified
in paragraphs (2) through (5) of Section 8(a), or may consist of
any other employer conduct that independently tends to interfere
with, restrain, or coerce employees in exercising their statutory
rights. This section treats only decisions involving activities that
constitute such independent violations of Section 8(a)(1).

1. Access Under Jean Country

In Trident Seafoods Corp.,* the Board, using a Jean Country?
analysis, held that the respondent violated Section 8(a)(1) of the

1 293 NLRB No. 125 (Chairman Stephens and Members Johansen and Cracraft).

2 291 NLRB No. 4 (Sept. 27, 1988). In Jean Country, the Board, clarifying 1ts analytical approach to
access issues, concluded that the availability of reasonable alternative means of communication must be
considered in every access case in conjunction with consideration of the Sec. 7 rights and property
rights involved.
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Act by dening union agents access to its property for the pur-
pose of organizing employees.

The respondent operates a salmon cannery in South Naknek,
Alaska, which can be reached only by air or boat. Employees
live and eat on the company premises. The canning season lasts 6
weeks, the last 4 of which the employees are inaccessible because
they work 12-16 hours per day. During the first 2 weeks of the
season, employees may leave the company premises to go into
town. Mail is distributed to employees by the respondent and de-
livery is sporadic. Although the property is posted against tres-
passing, unauthorized visitors routinely enter the property with-
out registering.

The union advised the respondent when it would arrive to
meet with employees and, on arrival, during the first 2 weeks of
the season, the union agents were denied access to the property.
The administrative law judge found the Section 7 right to be
compelling and the property right to be weak. The judge also
found the union had no reasonable alternative means of commu-
nication.

The Board agreed with the judge’s assessment of the Section 7
and property rights. In reanalyzing the alternative means of com-
munication, the Board found that the union’s failure to investi-
gate a possible meeting site in South Naknek was not fatal to its
case. Because the mail was delivered erratically, the union could
not assume that employees would be adequately informed of a
meeting in town. Therefore, such an alternative is unreasonable.

The Board also found that obtaining an employee list would
not have been a reasonable alternative when the employees are
seasonal, there is a high rate of employee turnover, and the em-
ployees are widely dispersed during the off-season. Accordingly,
it found a greater impairment to the Section 7 right by denying
access than to the property right by granting access.

In Tecumseh Foodland,® a panel majority of the Board held
that a food store that precluded a union from placing a group of
five nonemployee handbillers and pickets at an entrance area to
its store, and also prohibited handbillers from standing in the
center of driveways into its parking lot, did not violate Section
8(a)(1) of the Act.

The respondent’s premises had previously been occupied by a
Kroger grocery store whose employees had been represented by
the union. Shortly after the respondent opened with a new com-
plement of employees, the union began consumer handbilling to
advise customers that this was a nonunion store and appeal to
them to shop at listed union stores. Four of the handbillers also
wore area standards picket signs.

The store has an 11-foot-wide opening from a covered side-
walk fronting the building into an 11- by 21-foot entrance area in

3294 NLRB No. 37 (Members Johansen and Higgins; Member Cracraft dissenting).
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which the store’s doors are located. The handbillers were stand-
ing on each side of the opening into the entrance area. After one
of the store’s owners received customer complaints and told the
handbillers that they would have to leave, the handbillers and
pickets moved out to the parking lot entrances. They then dis-
tributed handbills at the edges and in the center of the driveway
entrances.

On a subsequent occasion the respondent’s owner told the
pickets that they could not stand in the middle of the driveways
because they were blocking traffic coming into his place of busi-
ness. The union thereafter continued picketing in public areas
and on the respondent’s property near the entrances, but ceased
attempting to distribute handbills.

A panel majority of Members Johansen and Higgins found that
the respondent was not required to surrender access to its prop-
erty without limitation to nonemployees whose numbers and lo-
cation would tend to impede the access of patrons to its store.
The union could just as effectively have communicated its mes-
sage to the customers, the majority found, by locating one or
two pickets to distribute handbills near the store’s doors or per-
haps by having them distributed at some other location on the
property.

The majority concluded that the manner in which the union
exercised its Section 7 right impermissibly interfered with the re-
spondent’s private property right to have its store’s entrance be
free and uncongested, and because the union could effectively
communicate its message in a less physically obtrusive way, the
respondent did not violate Section 8(a)(1) by ordering the pickets
and handbillers to leave the areas near the store’s entrance and in
the middle of its driveways.

In balancing the Section 7 and property rights under the
Board’s Jean Country* rationale, the majority found the reasona-
ble likelihood that patrons would have difficulty in gaining
access to the store due to the number and location of the pickets
and handbillers at the store’s only entrance to exceed that in-
fringement of the respondent’s property rights that is necessary
in order to accommodate the exercise of rights guaranteed by
Section 7. While some yielding of a property right may be re-
quired to avoid destruction of a Section 7 right, that required
yielding should not be more than is necessary, the majority said.

Member Cracraft, dissenting, stated that she was unable to
conclude that the manner in which the union exercised its Sec-
tion 7 right diminished that right to such an extent that it was
outweighed by the respondent’s property interest. She would
find that the respondent violated the Act by ordering the pickets
and handbillers to leave the area near the store’s entrance.
Absent direct evidence that interference with ingress or egress

4 291 NLRB No. 4 (Sept. 27, 1988).
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actually occurred, she would not find that the union impermissi-
bly interfered with the respondent’s private property right.

The majority’s statement that the union could just as effective-
ly have communicated its message by locating fewer pickets near
the store’s doors or by having the handbills distributed at some
other location on the property Member Cracraft found illusory
and not a reasonable alternative means, since the union was or-
dered off the property without distinction for where the individ-
uals were standing and without specifically being told that
picketer/handbiller density was the cause of the ejection. She ob-
served that the manner in which a clearly protected Section 7
right is exercised should only be relied on to countenance an em-
ployer’s total exclusion of the exercise of that right in exceptional
circumstances and then only based on direct evidence, neither of
which she found present here.

In Hardee’s Food Systems,5 the Board, using a Jean Country®
analysis, held that the respondent did not violate Section 8(a)(1)
of the Act by excluding union handbillers from the parking lots
surrounding three of its restaurants.

The union had an area standards dispute with a nonunion con-
tractor renovating the respondent’s Brazil, Indiana restaurant.
The union handbilled the Brazil restaurant and then expanded
the handbilling to include the respondent’s three restaurants in
Terre Haute, Indiana, 15 miles from Brazil. The respondent had
the police remove the handbillers from the Terre Haute sites.
The administrative law judge found both the Section 7 and prop-
erty rights were weak. The judge dismissed the complaint be-
cause, although he found perimeter handbilling was not a reason-
able alternative means of communication, the General Counsel
failed to prove that using the mass media was not a reasonable
alternative. :

The Board, reanalyzing the case under Jean Country, agreed
with the judge’s findings on the strength of the Section 7 and
property rights, and on the unreasonableness of perimeter hand-
billing. Citing Jean Country and disagreeing with the judge con-
cerning mass media, the Board stated that this case “is not one of
the rare exceptions in which use of the mass media must be dis-
proved as an alternative means.”

The Board held that when a union has primary and secondary
targets at numerous locations, access need not be granted simply
because there are not reasonable alternatives at all the locations.
It found that access at the Brazil restaurant afforded the union
reasonable means of airing its area standards dispute. In balanc-
ing the infringement on the opposing rights caused by the grant
or denial of access, the Board concluded: “Requiring that access
be granted to numerous properties owned by a secondary em-

§ 204 NLRB No. 48 (Chairman Stephens and Members Higgins and Devaney).
€ 291 NLRB No. 4 (Sept. 27, 1988).
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ployer, regardless of their connection to the activities of the pri-
mary employer, is not a reasonable accommodation of the con-
flicting rights.”

Applying the Jean Country? analysis in Federated Department
Stores,® the Board affirmed the judge’s conclusion that the re-
spondent did not violate the Act by denying the union access to
handbill on its property.

The union in this case commenced a handbilling campaign at
the “grand opening” of two new retail department stores of the
respondent in West Palm Beach, Florida. The handbillers consist-
ed of nonemployee union officials and union members and their
families who stationed themselves on sidewalks adjacent to the
front entrances of the stores, in the parking lots, and along access
roadways.

The handbills informed the public that the stores’ nonunion
construction contractors had not paid wages and benefits com-
mensurate with area standards and asked for a total consumer
boycott of the respondent until it promised to use labor contrac-
tors in the future who pay fair wages and benefits. Simultaneous-
ly with the handbilling, the union rented billboards appealing to
the public not to patronize the respondent and three other busi-
nesses. There was no evidence about efforts to conduct the
union’s campaign at sites where the primary employers were
present.

At both locations the handbillers were threatened with legal
action if they did not leave respondent’s property. The union
moved to public sites alongside respondent’s property, which
bordered major thoroughfares, but these sites proved to be inef-
fective because as a result of rapidly moving traffic few cars
stopped to accept handbills.

The judge found that although an object of the handbilling
was to secure an agreement that the respondent would build
future stores with union labor and that such an agreement violat-
ed Section 8(e), truthful handbilling about the dispute was pro-
tected by the publicity proviso to Section 8(b)(4). Nevertheless,
he concluded that because the union’s object was to secure an
unlawful hot cargo agreement, the handbilling ranked “near the
bottom of the spectrum” of protected union activities and was
entitled to less weight than the respondent’s property interest.
The judge also stated that the General Counsel’s failure to dem-
onstrate that the union could not have effectively engaged in pri-
mary economic activity against the nonunion contractors further
weakened the union’s Section 7 right, requiring it to yield to the
respondent’s property interest.

In affirming the judge’s dismissal of the complaint, the Board
assumed for the purpose of discussion that the union’s activity

7 291 NLRB No. 4 (Sept. 27, 1988).
8 294 NLRB No. 49 (Chairman Stephens and Members Johansen and Devaney).
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was protected handbilling for area standards and did not have an
object of seeking an agreement proscribed by Section 8(e). Ana-
lyzing first the respondent’s property interest, the Board noted
that each store was a freestanding structure owned by the re-
spondent, situated alone on its own parking lot provided for the
respondent’s customers. Neither store shared its sidewalk, park-
ing lot, or access roads with the customers of any other mer-
chant. Although both stores were retail operations generally
open to the public without restriction, there was no evidence
that the respondent invited the public onto its premises for any
purpose other than to purchase goods. Under Jean Country,® the
Board found that the respondent was asserting a substantial pri-
vate property interest when it excluded the union handbillers.

By contrast, the Board found the union was engaged in area
standards activity that, though protected, is not on the stronger
end of the spectrum of Section 7 rights. Further diminishing its
weight in this case was the fact that the union’s activity was sec-
ondary and maintenance of construction workers’ area standards
had no potential to benefit the respondent’s retail store employ-
ees. The Board held that the union’s Section 7 interests were di-
luted by its decision to handbill at the completed stores of the
neutral respondent rather than at current sites being visited by
the primary nonunion contractors with which it had an area
standards dispute.

In response to the contention that, because area standards ac-
tivity is protected, the union may handbill the respondent’s cus-
tomers, the Board noted that Jean Country expressly rejected this
claim by making clear that a union’s own definition of the audi-
ence it seeks is not necessarily controlling. Specifically, “a claim
that the union’s intended audience consists of the customers of
every establishment that has even a remote connection to that
target employer will not necessarily warrant access to any and
all sites at which such customers may be found, even if access to
private property might be necessary to reach the customers at
one such site.”1° This was especially true in Federated because
the union’s intended audience was the clientele of a neutral em-
ployer that had no apparent ongoing connection with the pri-
mary nonunion contractors. In sum, the Board found that the
union’s right to engage in secondary area standards handbilling at
the respondent’s stores ranked at the lower end of the spectrum
of Section 7 rights.

Finally, considering the question of reasonable alternative
means as required under Jean Country, the Board agreed that,
vis-a-vis the respondent, no reasonable alternative means of com-
munication were available, both because handbilling on public
property adjacent to the respondent’s stores was unsafe and inef-

9 291 NLRB No. 4 (Sept. 27, 1988).
10 Id. at 6.
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fective, and because the use of billboards was too expensive and
limited in availability. However, the Board emphasized that ana-
lyzing reasonable alternatives also requires an inquiry whether
the union could have effectively communicated elsewhere its
protest against the primary nonunion employers.!! Here, there
was no proof that the union could not have effectively engaged
in primary activity at the places of business of the nonunion con-
tractors, at their ongoing contruction projects, or even at the
premises of secondary employers that had a current connection
with them.

In light of the absence of proof that no reasonable alternative
means existed for the union to engage in area standards protests
against primary employers, the Board concluded that the degree
of impairment to the relatively weak Section 7 right if access to
the respondent’s property should be denied was less substantial
than the degree of impairment to the respondent’s property inter-
est if access was granted.!2 Accordingly, the complaint against
the respondent for denying the union access to its property was
dismissed.

In Chugach Alaska Fisheries,'® the Board found that the re-
spondents could lawfully deny nonemployee union organizers
access to their fish canneries, but that respondents must grant the
union reasonable access to the employee bunkhouses and camp-
sites on their property.

During the peak canning season between late June to August
1981, the respondents employ about 550 employees, about 135 of
whom are local residents. The rest are transients who live in
bunkhouses, campers, and tents on the respondents’ property.
During a peak season, the employees typically work 16 or 17
hours a day, 7 days a week, and, in many cases, employees leave
company premises only once or twice a week during 1-hour meal
breaks. Rain is heavy and often continuous during the season.
Time off is usually unscheduled. There are cubbyhole mailboxes
in the canneries, but some employees receive their mail in town.
There is a weekly newspaper and local radio service. Television
is limited to a scanner service. The employees who live on the
respondents’ property are permitted to have social guests, but de-
spite repeated requests for access to employees on respondents’
premises during nonworking hours and in nonworking areas,
union organizers were not permitted on the respondents’ proper-
ty before a Board-conducted election in 1981.

11 Citing Hardee's Food Systems, 294 NLRB No. 48, and Homart Development Co., 286 NLRB 714
(1987).

12 Member Johansen noted that in considering the alternative-means factor he would not rely on
the General Counsel’s failure to show that the union could not have engaged in primary activity as a
substitute for handbilling the respondent’s customers. Rather, in view of the union’s minimal Sec. 7
interest, with due consideration to the alternative-means factor, and in view of the substantial property
interest being asserted, Member Johansen agreed with his colleagues that the union was lawfully
denied access to the respondent’s property.

12 295 NLRB No. 8 (Chairman Stephens and Members Cracraft and Higgins).
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The Board applied the analysis set forth in Jean Country'* and
found that alternative means of communication with these em-
ployees were limited because of the long hours of work, the un-
predictability of when time off will be scheduled, the shortness
of the season, the transient nature of the work force, and the
rainy conditions. It concluded that the degree of impairment of
the Section 7 organizing right if access were denied outweighed
the degree of impairment of the private property right if reasona-
ble access were granted to the employee bunkhouses and camp-
sites.

In denying the union access to the nonwork areas of the can-
neries, the Board held that the Section 7 organizing right would
suffer little impairment because the access it was granting to the
employee living areas constituted adequate alternative means of
communication with the transient employees. It further found
that effective means of communication with the local residents
already existed because they were available all year long and
worked only part time during the nonpeak season.

In Lechmere, Inc.,'5 the Board held that nonemployee union
organizers were entitled to access to the parking lot adjacent to
the respondent’s store where there were no reasonable, effective,
alternative means available for the union to communicate its mes-
sage to the respondent’s employees.

The Board based its finding that the respondent violated Sec-
tion 8(a)(1) of the Act by denying the union organizers access to
its parking lot on the analysis set forth in Jean Country.l'® The
Board found that the respondent’s property right was relatively
substantial but noted that the parking lot was open to the public.
The respondent shared ownership of the parking lot with a strip
of 13 stores; customers and employees of all the stores used the
parking lot.

The Board also found that the Section 7 right was relatively
strong, since the right to organize is the core purpose of the Act.
Furthermore, because the union’s attempts to distribute handbills
in the parking lot neither disrupted the respondent’s business nor
inconvenienced its customers, the Section 7 right was worthy of
protection against substantial impairment.

Moreover, the Board held that there were no reasonable, ef-
fective, alternative means available for the union to communicate
its message to the respondent’s employees. Placing advertise-
ments in local newspapers was expensive and ineffective given
that many employees might never receive, purchase, or read
these local newspapers, or be exposed to them only occasionally.

Seeking names and addresses from the motor vehicle registry
with license plate numbers observed in the parking lot was simi-
larly flawed, the Board concluded. Employees of the respond-

14 291 NLRB No. 4 (Sept. 27, 1988).
15 295 NLRB No. 15 (Members Johansen, Higgins, and Devaney).
16 291 NLRB No. 4 (Sept. 27, 1988).
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ent’s store indeed parked in the parking lot, but so did customers
of the respondent’s store and customers and employees of the
strip of stores. Furthermore, even were the license plate numbers
of employees’ cars easily discernible, employees might use cars
not registered in their names, might carpool together, might use
alternative means of transportation, might park elsewhere, and
part-time employees might not use the parking lot at those times
shortly before and after the store’s designated opening hours.

Furthermore, the union organizers could not safely and effec-
tively use the 10-foot-wide strip of public property abutting the
turnpike at the access to the parking lot. The turnpike was a
four-lane highway with a 50-mph speed limit in a commercial
area with more than minimal traffic. There was no traffic signal
or stop sign at the turnpike entrance to the parking lot, which, of
course, was used not only by the respondent’s employees, but
also by the respondent’s customers and the employees and cus-
tomers of the strip of stores.

The Board therefore found that although the respondent’s
property interest would suffer some impairment by granting the
union organizers access to the parking lot, such impairment
would not be substantial in light of the union’s unobtrusive
manner in distibuting leaflets and the public’s access to the park-
ing lot. By contrast, in the absence of reasonable alternative
means of communication, the Section 7 right would be substan-
tially impaired without permitting the union organizers to distrib-
ute leaflets on the parking lot. The Board summarized: *. . . the
degree of impairment of the Union’s Section 7 right if its agents
were denied access to the Respondent’s parking lot to distribute
organizational literature outweighs the degree of impairment of
the Respondent’s property right if access were granted.”

In Sentry Markets,®” a Board panel found that the respondent
violated Section 8(a)(1) of the Act by prohibiting the union from
handbilling at the storefront sidewalk near the respondent’s cus-
tomer doors.

Representing production and maintenance employees of Pat-
rick Cudahy, Inc., a producer of pork products, the union com-
menced a strike against Cudahy, contending that it was protest-
ing certain unfair labor practices. In support of this strike, strik-
ing Cudahy employees engaged in consumer handbilling at the
Sentry store, which sold Cudahy products and is one of the larg-
est stores in an open strip shopping center.

The handbills described the nature of the union’s dispute with
Cudahy; asked customers not to purchase Cudahy products;
stated that the union did not have a dispute with the respondent
and, therefore, was not asking customers to boycott the store,
but to boycott only certain products; and listed the products

17 296 NLRB No. 5 (Chairman Stephens and Members Cracraft and Devaney).
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made by Cudahy and the packaging code by which they could
be identified.

Applying a Jean Country'® accommodation analysis, and rely-
ing on the Supreme Court’s 1964 Tree Fruits decision!? that
peaceful “struck product” consumer handbilling is protected ac-
tivity under Section 7, the Board found that by engaging in
peaceful handbilling in support of its primary dispute with
Cudahy, the union asserted a relatively strong Section 7 right.

Finding that the respondent has a legitimate property interest
because it has a leasehold interest in and controls the use of the
store, storefront sidewalk, and parking lot, the Board further
found that the limited presence of the Salvation Army on the
premises during the holiday season did not significantly diminish
the strength of the property right asserted.

Turning to alternative means, the Board held that picketing
and handbilling on public property near the entrance to the shop-
ping center was not a reasonable alternative because the General
Counsel had shown that handbilling at that location was ineffec-
tive and unsafe, and that the alternatives suggested by the re-
spondent—newspaper advertising, direct mail, and hand delivery
in neighborhoods—would move the union’s message too far in
time and distance from the point of purchase. Accommodating
the private property and Section 7 rights pursuant to Jean Coun-
try, the Board concluded that the Section 7 right outweighed the
private property right, and that the Union was entitled to hand-
bill at the storefront sidewalk near the respondent’s customer
doors.

2. Access to Employer Premises

In C. E. Wylie Construction Co.,2° the Board adopted, under a
somewhat altered rationale, the administrative law judge’s find-
ing that the employer violated Section 8(a)(1) by denying access
to its construction jobsite.

The unions involved had contracts with the employer’s sub-
contractors that contained access clauses.2! The union business
agents sought access to check for safety and to service their
members who were working on the jobsite. The employer re-
fused them access because it saw no reason to permit access.

The judge found that the employer had at least constructive
knowledge of the access clauses in the contracts. The judge har-
monized the tests laid down in Villa Avila,22 Fairmont Hotel 23

18 291 NLRB No. 4 (Sept. 27, 1988).

19 NLRB v. Tree Fruits, 377 U.S. 58 (1964).

20 295 NLRB No. 119 (Chairman Stephens and Members Cracraft and Higgins).

21 One contract contained an access clause. The other provided that outside its jurisdiction the local
agreement’s working conditions would govern. The local agreement contains an access clause.

22 253 NLRB 76 (1980).

23 282 NLRB 139 (1986). The Board’s decision does not mention this case.
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and Jean Country.24 He read Villa Avila to stand for the proposi-
tion that in situations like this one, the Section 7 rights underly-
ing the unions’ request for access are quite substantial, taking into
consideration particularly the need of union business agents to
make safety inspections under their contracts with the subcon-
tractors.

The judge weighed these rights against the employer’s right to
make reasonable rules governing access and against the employ-
er’s property right. The former he found to be negated by the
lack of notice and the use of the rules as a pretense. The latter he
found to be insubstantial because the employer had admitted
unionized subcontractors on site, and the unions have a contrac-
tual right of access.

The Board agreed, and mentioned that the employer has a
property right because the property owner delegated to the em-
ployer the right to refuse access. The Board also said that “in
Villa Avila, the significance of the contracts was the enhancement
their access provisions imparted to the Section 7 rights involved
in weighing those rights against the respondents’ respective prop-
erty rights.”25

In harmonizing Villa Avila with Jean Country, the judge noted
the primacy given in Jean Country to the consideration of alter-
native means of communication. He found there is no alternative
to an unannounced on-site safety check by a union business rep-
resentative and that when contracts contain access provisions,
access is necessary to investigate complaints regarding contract
compliance. The Board agreed, noting that the analysis of Villa
Abvila and Jean Country and the analysis here begin with the bal-
ancing test in NLRB v. Babcock & Wilcox Co.28

3. “Closely Related” Test

In Nickles Bakery of Indiana,®2" the Board held that complaint
allegations alleging violations of Section 8(a)(1) must be closely
related to the allegations or subject matter set forth as the basis
for the underlying charge. The Board, overruling contrary
precedent, held that the catchall language preprinted on the
charge form, “[bly the above and other acts, the above-named
employer has interfered with, restrained, and coerced employees
in the exercise of the rights guaranteed in Section 7 of the Act,”
will no longer be sufficient on its own to support 8(a)(1) com-
plaint allegations.

The complaint, alleging only that the respondent violated Sec-
tion 8(a)(1) by maintaining an improper no-solicitation rule, was
based on a charge alleging only 8(a)(3) conduct related to disci-
plinary action taken by the respondent against the charging

24 291 NLRB No. 4 (Sept. 27, 1988).

25 Id., slip op. at 2 fn. 3.

26 351 U.S. 105 (1956).

27 296 NLRB No. 118 (Chairman Stephens and Members Cracraft, Higgins, and Devaney).
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party. The respondent contended in its Motion for Summary
Judgment that the charge was improperly enlarged.

The Board clarified the case law in this area in light of G. W.
Galloway Co. v. NLRB?® and Redd-I, Inc.,2® and found “no suffi-
cient basis in law or policy for continuing to exempt 8(a)(1) com-
plaint allegations from the requirements of the traditional ‘closely
related’ test.”

To determine whether such a complaint allegation is closely
related to the underlying charge, the Board will look first at
whether the complaint allegation and charge allegation involve
the same legal theory. Second, the Board will look at whether
the complaint allegation and charge allegation arise from the
same factual circumstances or sequence of events. Finally, the
Board may look at whether a respondent would raise similar de-
fenses to both allegations. The Board, in light of its decision
overruling precedent, remanded the case to the Regional Direc-
tor to determine whether the complaint allegation is closely re-
lated to the charge allegation.

4. Retaliatory Lawsuit

In Phoenix Newspapers,3° a panel majority of the Board held
that, under the U.S. Supreme Court’s standard in Bill Johnson’s
Restaurants v. NLRB,3! the employer’s filing and pursuing of a
state court lawsuit against the union and its officers violated Sec-
tion 8(a)(1) of the Act because the suit was without merit and the
employer had a retaliatory motive in filing it.

On April 1, 1980, the employer filed a lawsuit for libel, con-
spiracy, and tortious interference with business relationships
against the union, its officers, and a representative of the interna-
tional union. In October 1982 the state superior court granted
summary judgment in favor of the union defendants and dis-
missed the employer’s complaint.

The suit was based on a report in the union’s own internal
newsletter describing the basis for an unfair labor practice charge
of unlawful surveillance of, and retaliation against, union sup-
porters, which the union had then recently filed against the em-
ployer. The article stated that the charge was based in part on
alleged evidence that the employer had prepared a “hit list” of
union activists to be targeted for discharge or other retaliation
and that the employer had tapped the telephone of at least one
union officer. According to the employer’s publisher, the em-
ployer filed its lawsuit because the union’s unfair labor practice
charge did not itself specifically allege that the employer had en-
gaged in wiretapping, and because the employer believed that

28 856 F.2d 275 (D.C. Cir. 1988).

26 290 NLRB No. 140 (Sept. 16, 1988).

30 294 NLRB No. 3 (Chairman Stephens and Member Johansen; Member Cracraft dissenting in rel-
evant part).

31 461 U.S. 731 (1983).
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the article, indicating that the employer would be or had been
charged by the union with wiretapping, impugned the credibility
of the employer’s newspaper in the eyes of the community and
could “dry up” the employer’s confidential sources.

Considering the merits of the suit to be irrelevant to the unfair
labor practice proceeding, the administrative law judge found,
based on the reasons given by the publisher for filing the suit,
that the suit had been filed in good faith. According to the
judge’s analysis, this finding of good faith established both a rea-
sonable basis for the employer’s filing the suit and a lack of retal-
iatory motive on the employer’s part. The judge concluded that
the employer did not violate Section 8(a)(1) by filing its suit
against the union defendants.

The majority found that the judge’s analysis and conclusion
were contrary to Bill Johnson’s, which issued subsequent to the
judge’s decision. The majority noted that in Bill Johnson’s, the
Supreme Court stated that where a state court judgment goes
against an employer, the Board may proceed to resolve the
unfair labor practice based on that lawsuit, and that the Board
may consider the lawsuit’s lack of merit as one factor in deciding
whether the suit was motivated by retaliatory purposes.32

The majority found that both requirements of Bill Johnson’s—a
meritless suit and a retaliatory motive—were present. With
regard to the first, the majority found that “the summary judg-
ment in favor of the union defendants . . . constituted an adjudi-
cation establishing that the suit involving the union defendants
lacked merit.” With regard to the second, the majority found
that, because the lawsuit was based on the union’s written com-
munication to employees concerning unfair labor practices that
the union’s officers believed, in good faith, had been committed,
the lawsuit was in “retaliation” for that communication. The ma-
jority found that the union’s written communication was concert-
ed conduct, and was protected by the Act. And, the majority
stated, even if the article failed to distinguish precisely between
the contents of the actual charge and the union’s stated basis for
the charge, “it cannot be said that the article was so reckless or
maliciously untrue as to lose the Act’s protection.” The majority
concluded that, because the lawsuit was “unequivocally aimed
directly at protected concerted activity,” the employer’s motiva-
tion in filing the suit was retaliatory.

In her dissent, Member Cracraft found that the employer’s
lawsuit did not violate Section 8(a)(1) because it was not filed for
a retaliatory motive. Member Cracraft stated that the majority
“appear to equate the filing of a lawsuit as a result of protected
activity with filing of a lawsuit in retaliation for that protected
activity.” Member Cracraft took the view that retaliation “in a
legal sense” was not established by the fact that the respondent’s

32 461 U.S. at 747.
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lawsuit followed the union’s protected activity and might not
have otherwise occurred. For this reason, she did not reach the
issue of whether the suit lacked merit.

B. Employer Assistance to Labor Organization

Section 8(a)(2) makes it unlawful for an employer “to domi-
nate or interfere with the formation or administration of any
labor organization or contribute financial or other support to it.”

In Power Piping Co.,3 the Board considered the issue of
whether and under what circumstances an employer interferes
with the administration of a union in violation of Section 8(a)(2)
by permitting its supervisors to vote in an internal union election.

The respondent, a subcontractor on a construction project,
agreed to be bound by the terms and conditions of the collective-
bargaining agreement between the union and a contractors’ asso-
ciation for the work performed on the project site. Pursuant to
an exclusive hiring hall arrangement, the respondent contacted
the union and requested the referral of skilled pipefitters to per-
form work on the project. The first union referral was hired by
the respondent as a general foreman. All other employees re-
ferred by the union were hired as journeymen, and some were
later promoted to foremen or general foremen. As jobs were
completed and the employee complement diminished, these fore-
men and general foremen reverted back to journeyman status or
their employment with the respondent was terminated. The col-
lective-bargaining agreement specified the number of foremen
and general foremen who were to work on each project. It also
set forth the wages and benefits for the classifications of general
foreman and foreman, which were included in the bargaining
unit. The parties stipulated that the persons occupying these clas-
sifications are supervisors within the meaning of Section 2(11).

On December 28, 1984, the union conducted an internal elec-
tion in which three supervisors, two of whom were foremen and
one a general foreman, voted. None of the three had ever held
union office, either elected or appointed, nor were any of them
candidates for any position in the 1984 union election.

The judge, relying on Nassau & Suffolk Contractors’ Assn.3%
and Three Hundred South Grand Co.,3% concluded that “a viola-
tion of . . . the Act occurs when high level supervisors vote in
an internal union election. There is no requirement that the com-
pany have knowledge that their high level supervisors voted or
that their actions be authorized or ratified in order to constitute a
violation of the Act.”

In disagreeing with the judge, the Board noted initially that its
inquiry in Nassau & Suffolk, above, involved “a complete exami-

33 291 NLRB No. 80 (Chairman Stephens and Members Cracraft and Higgins).
34 118 NLRB 174 (1957).
85 257 NLRB 1397 (1981).
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nation of all the factors present,” but that the inquiry in subse-
quent cases shifted “to a review restricted to a determination of
whether the supervisor in question is high level or low level.”
However, it added:

We reject such a limited analysis. As the Board made clear in
Nassau, because supervisors who are union members can be
expected to “owe allegiance at least as much to the Union as
to their employers,” it cannot automatically be assumed that
their statements or actions as to intraunion matters represent
the view and interests of their employers. . . . The assumption
is of even more doubtful validity when the supervisors are
members of the bargaining unit, with an interest in the con-
tractual conditions their union negotiates for them; and it can
hardly be assumed that this allegiance to the union loses all
force simply because a supervisor is high level rather than low
level. Thus, an employer is properly held liable for the strictly
intraunion conduct of its supervisors only if it is clear, on the
basis of an examination of all the circumstances, that the em-
ployer “‘encouraged, authorized or ratified” the supervisory ac-
tivities or “acted in such manner as to lead employees reason-
ably to believe” that the supervisors were acting for and on
behalf of management. [Citations omitted.]

The Board, therefore, reaffirmed the analysis set forth in its
Nassau & Suffolk decision, overruling prior cases to the extent
that they were inconsistent with this analysis.3¢ In doing so, the
Board emphasized that this analysis must be conducted on a case-
by-case basis, and that no one factor would be determinative. It
also cited with approval the considerations set forth in the deci-
sion of the Court of Appeals for the District of Columbia Circuit
in Plumbers Local 636 (Detroit Plumbing Contractors) v. NLRB.37
Those considerations, “although not intended to be all-inclusive,
will generally serve as a guide in determining the lawfulness or
unlawfulness of the supervisory participation in internal union af-
fairs,” the Board added.

In the instant case, the Board concluded that the three supervi-
sors’ mere act of voting in the internal union election was not
attributable to the respondent. Further, there was “no allegation
that the respondent encouraged, authorized, or ratified their con-
duct.” Given the fact that the supervisors were referred from the
union and the fact that they would eventually return to it for an-
other referral as journeymen, as well as their inclusion in the
unit, their coverage by the collective-bargaining agreement, and

36 See, e.g., Three Hundred South Grand Co., 257 NLRB 1397 (1981); Schwenk Inc., 229 NLRB 640
(1977); A. L. Mechling Barge Lines, 197 NLRB 592, 597 (1972); Banner Yarn Dyeing Corp., 139 NLRB
1018, 1019 fn. 1 (1962); National Gypsum Co., 139 NLRB 916 (1962); Anchorage Businessmen’s Assn.,
124 NLRB 662 (1959).

37 287 F.2d 354, 362 (1961). In that case, the considerations enumerated by the court generally per-
tain to the nature and permanence of the supervisory position, and the extent to which this position is
properly included in or excluded from the bargaining unit.
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their exercise of relatively few managerial functions, the Board
concluded that other employees could not reasonably believe
that the three supervisors were acting for or on behalf of man-
agement when they voted in the internal union election. For
these reasons, it found that the respondent had not violated the
Act, and dismissed the complaint in its entirety.

C. Employer Discrimination Against Employees

Section 8(a)(3) prohibits an employer from discriminating
against employees “in regard to hire or tenure of employment or
any other term or condition of employment” for the purpose of
encouraging or discouraging membership in any labor organiza-
tion. Many cases arising under this section present difficult factu-
al, but legally uncomplicated, issues regarding employer motiva-
tion. Other cases, however, present substantial questions of
policy and statutory construction.

1. Striker Reinstatement

In C-Line Express,3® the Board reversed an administrative law
judge’s finding that certain unfair labor practices committed by
an employer during an economic strike converted the strike into
an unfair labor practice strike.

The employer in the case had, following the onset of an eco-
nomic strike, threatened certain strikers with discharge, informed
them that it would not sign a contract with the union, and un-
lawfully refused to furnish the union with certain relevant infor-
mation. In finding that no conversion occurred here, the Board
noted that the mere commission of unfair labor practices during
an economic strike will not automatically convert it into an
unfair labor practice strike. The General Counsel must instead
show that the employer’s unlawful conduct was a factor (not
necessarily the sole or predominant one) that caused a prolonga-
tion of the work stoppage. In establishing a causal link between
the employer’s misconduct and the strike, the Board relies on
both objective and subjective considerations. As the Board noted
(slip op. at 2-3):

In many cases, the record will afford the Board an opportu-
nity to evaluate the employees’ knowledge of, and subjective
reactions to, an employer’s unlawful conduct in order to con-
firm that it interfered with a settlement of the strike and thus
prolonged the work stoppage. However, the presence or ab-
sence of evidence of such subjective motivations has not
always been the sine qua non for determining whether there
has been a conversion. Certain types of unfair labor practices
by their nature will have a reasonable tendency to prolong the
strike and therefore afford a sufficient and independent basis

38 292 NLRB No. 63 (Chairman Stephens and Members Johansen and Cracraft).
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for finding conversion. The most notable examples typically
involve an unlawful withdrawal of recognition, which may be
accompanied by a course of other unlawful conduct including
withdrawal of contract proposals, refusals to meet and bargain,
and recognition of another union. The common thread running
through these cases is the judgment of the Board that the em-
ployer’s conduct is likely to have significantly interrupted or
burdened the course of the bargaining process. Thus, when an
employer has unlawfully withdrawn recognition from the bar-
gaining representative or engaged in bad-faith bargaining
during an economic strike, and it appears from the record that
such unlawful conduct necessarily prolonged the strike, the
Board has found that the economic strike has converted to an
unfair labor practice strike. [Fns. omitted.]

Regarding the state of mind of the strikers in this case, the
Board found a lack of evidence that they were motivated to pro-
long their strike by the 8(a)(1) coercive statements of the em-
ployer’s two coowners to several of the strikers on the picket
line. Further, it found no record evidence to indicate that the
strikers were even aware of the employer’s unlawful refusal to
comply with the union’s information request, or to show that the
strike was motivated by anything other than the parties’ inability
to reach agreement during a lawful bargaining impasse.

The Board also found that, as an objective matter, the employ-
er’s unlawful conduct was not of such frequency or magnitude to
have prolonged the strike. In this regard, it noted that the Gener-
al Counsel did not argue that the employer’s coercive statements
to employees reflected a serious intent to refuse to bargain, and
no bad-faith bargaining claim was either alleged or proven. Simi-
larly, there was no evidence that the employer’s coowners tried
to make good on their threats to discharge certain employees
during the strike. Finally, concerning the union’s information re-
quest, the Board noted that, while the information was clearly
relevant to the union in exercising its responsibilities as the em-
ployees’ bargaining representative, the information “was not ger-
mane to the issues that stood in the way of the parties reaching
agreement on a contract.” Thus, in the absence of any evidence
that this was known to the strikers or that it was linked to an
issue that was proving to be an obstacle in negotiations, the
Board declined to assume that the employer’s denial of the infor-
mation request prolonged the strike.

The Board thus concluded that the General Counsel had not
sustained the burden of showing a causal nexus between the em-
ployer’s unfair labor practices and the continuation of the strike.

In Mike Yurosek & Son, Inc.,3° the Board reversed the admin-
istrative law judge and found that the respondent did not violate

3% 295 NLRB No. 35 (Chairman Stephens and Member Johansen; Member Cracraft dissenting in
part).
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Section 8(a)(3) and (1) of the Act by recalling permanent re-
placements before former strikers.

The respondent, a seasonal operator, recalled employees by se-
niority from permanent and probationary seniority lists. During
the 1986 season, several employees engaged in an economic
strike and the respondent hired permanent replacements. When
the season ended, the permanent replacements were placed on
the probationary list. After resuming operations, the respondent,
pursuant to its past practice, first recalled by seniority former
strikers and permanent replacements who were actively working
at the end of the previous season. The respondent next began re-
calling by seniority former strikers not previously recalled.

The judge concluded that the respondent violated Section
8(a)(3) and (1) by granting permanent replacements supersenior-
ity over unreinstated strikers and not recalling former strikers to
vacancies created by the layoffs of permanent replacements. The
judge found that employees placed on the probationary list had
no seniority rights and thus recalling the permanent replacements
ahead of unreinstated strikers on the seniority list denied the
former strikers their seniority rights. The judge also concluded
that the layoffs of the permanent replacements did not fall within
the Bancroft*® exceptions where vacancies do not occur when
layoffs are of short duration, due to a shortage of materials, or
caused by an act of God. The judge finally determined that the
seasonal nature of the respondent’s business did not serve as a le-
g.itilllnate business purpose for reducing the former strikers’ recall
rights.

The Board disagreed with the judge’s reasoning that only Ban-
croft-type layoffs will permit the recall of permanent replace-
ments before unreinstated strikers as this rationale failed to prop-
erly take into account “the employer’s right to replace economic
strikers and to assure the replacements of the permanency of
their positions.” Thus, in determining whether the layoffs created
vacancies to which the former strikers were entitled to return,
the Board applied its Aqua-Chem*?! test to ascertain whether the
General Counsel had met her burden of showing that permanent
replacements had no reasonable expectancy of recall.

Applying the Aqua-Chem factors, which include the length
and circumstances of the layoffs and the respondent’s past prac-
tice and future plans, the Board concluded that the permanent re-
placements had a reasonable expectancy of being recalled for the
following season. It found that the length and circumstances of
the layoffs as well as the respondent’s future plans were definite
and predictable based on the respondent’s seasonal operation.
The Board also noted the respondent’s past practice of recalling
employees working at the end of the previous season before

40 Bancroft Cap Co., 245 NLRB 547 (1979).
41 Aqua-Chem, Inc., 288 NLRB No. 121 (May 26, 1988).
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hiring anew in concluding that no vacancies were created by the
layoffs.

Member Johansen, concurring in the result, found that the re-
spondent met its burden of showing that the permanent replace-
ments had a reasonable expectation of recall for the new
season.42

The Board also agreed with the judge that the respondent vio-
lated Section 8(a)(3) and (1) by failing to offer unreinstated strik-
er Mercedes Holquin a substantially equivalent position. Member
Cracraft, dissenting, stated that Holquin had effectively terminat-
ed her employment with the respondent by indicating her desire
to quit.

In Cornell Iron Works,4® the Board held that reinstatement and
backpay is an appropriate remedy for the respondent’s unlawful
conduct of discharging employee Austin because: (1) he engaged
in a lawful strike—even though Austin had engaged in one inci-
dent of misconduct—and (2) the respondent failed to demonstrate
that it would have discharged Austin for the one incident of mis-
conduct alone. The Board rejected the administrative law judge’s
recommendation that Austin not be reinstated or awarded back-
pay because, in his opinion, Austin’s one incident of misconduct
would have been sufficient alone for his lawful discharge and
therefore reinstatement or backpay would constitute a windfall.

Austin was discharged for two incidents that occurred while
he was on picket line duty: blocking a Federal Express truck at-
tempting to enter the respondent’s building and placing a board
v»iith nails under the respondent’s truck as it was entering the
plant.

The judge found that the facts did not support the respond-
ent’s contention that Austin deliberately prevented a Federal Ex-
press truck from entering the respondent’s premises and, on a
credibility determination, the judge also found that Austin kicked
the nail board under the rear tires of the respondent’s truck.

The respondent’s treasurer testified that the employer’s deci-
sion to discharge Austin was based on a combination of the Fed-
eral Express truck and nail board incidents. The judge found that
the respondent made no distinction between the two reasons
stated for Austin’s discharge, and that the respondent failed to
demonstrate that it would have discharged Austin for the nail
board incident alone.

Although finding that the respondent had violated Section
8(a)(3) and (1) by discharging Austin, however, the judge recom-
mended that the respondent not be ordered to reinstate Austin or
pay him any backpay. The judge based this recommendation on
the sole proven incident of Austin’s strike misconduct, that is, the
nail board incident. The judge found that such misconduct

42 See Member Johansen’s concurrence in Aqua-Chem, supra, slip op. at 13.
43 296 NLRB No. 81 (Chairman Stephens and Members Cracraft and Devaney).
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“would have been sufficient alone for his lawful discharge [and]
to order reinstatement and a backpay award . . . would consti-
tute a windfall to a serious wrongdoer and would not advance
the remedial purposes of the Act, including the protection of the
right of strikers while discouraging strike misconduct.”

The Board concluded that the respondent should be ordered to
provide a full remedy for its unlawful conduct. The Board noted
that the respondent did not view the nail board incident by itself
as sufficient to warrant discharge. The Board further noted that
the respondent never contended to the judge that even if he
found the alleged violation, Austin should be denied reinstate-
ment and backpay solely because of the nail board incident. The
Board found, in these circumstances, that it was not appropriate
for the judge to substitute his judgment for that of the respond-
ent’s, citing Owens Illinois.** Finally, the Board stated that the
judge’s recommended remedy left the respondent’s unlawful con-
duct unremedied and thus did not effectuate the purposes of the
Act.

2, Denial of Seniority

In Manitowoc Engineering Co.,*® the Board found that an em-
ployer and a union violated the Act by maintaining and applying
certain contract clauses that provided seniority benefits to an em-
ployee who returned to the bargaining unit after a period of non-
unit employment, where such benefits were granted only if the
employee satisfied some obligation to the union while working
outside the unit.

The parties’ collective-bargaining agreement provided that em-
ployees transferred or promoted out of the bargaining unit could
return to the unit with accrued seniority if they obtained a with-
drawal card from the union or maintained their membership in
the union. Employee Ruppelt left the unit to take a supervisory
position. The union denied him a withdrawal card, and he did
not pay dues. Years later, the employer removed him from the
supervisory job and returned him to the bargaining unit. Pursu-
ant to the union’s complaints that Ruppelt did not have seniority
and could not go to work in the unit, the employer laid him off.

The Board reasoned that Section 8(a)(3) requires a two-
pronged inquiry: “first, whether the clause treats employees dif-
ferently with respect to an employment condition on the basis of
union membership and, second, whether that different treatment
encourages union membership.”’4® It then reasoned that, if both
questions are answered in the affirmative, then the Board would
also have to determine whether the differential treatment that
tﬁnds to encourage union activity is justified by the policies of
the Act.

44 290 NLRB No. 155 (Sept. 22, 1988).
45 291 NLRB No. 122 (Chairman Stephens and Members Johansen, Cracraft, and Higgins).
4% Id., slip op. at 11.
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In the instant case, the Board found that the clause at issue dis-
criminated among employees returning to the unit by granting
seniority to those who maintained their union membership during
their nonunit employment and denying it to those who did not.
In conditioning such a valuable employment condition on an em-
ployee’s fulfilling a union obligation, the clause “clearly and in-
herently encourages individuals to participate in a union activi-
ty—the payment of union dues while they are not being repre-
sented by the Union—that they otherwise would not be inclined,
let alone required, to engage in,”*7 the Board concluded.

Thus, the Board found that Ruppelt was discriminatorily
denied seniority and reemployment in the bargaining unit be-
cause he failed to fulfill union obligations while he was a supervi-
sor and under no contractual obligation to maintain his union
membership as a condition of employment. The Board next
found that this disparate treatment was not justified by the poli-
cies of the Act because it did not further the effective administra-
tion of bargaining agreements between the parties. Instead, the
Board explained, “[i]t is simply a means by which the Union is
allowed to collect dues from individuals it does not represent in
exchange for permitting those individuals to retain seniority they
have already earned against the day they may have to seek reem-
ployment in the unit.”48

3. Sympathy Strikes

In Indianapolis Power Co.,*® the Board accepted a remand
from the United States Court of Appeals for the District of Co-
lumbia Circuit®® for further consideration of certain evidence
that :llle Board had not addressed in its initial decision in this
case.

The Board had initially determined that the company did not
violate Section 8(a)(1) and (3) by suspending and threatening to
discharge an employee who refused to cross a stranger picket
line because the collective-bargaining agreement contained a
broad no-strike clause. In construing the clause, the Board, over-
ruling contrary precedent, stated as follows:

If a collective-bargaining agreement prohibits strikes, we shall
read the prohibition plainly and literally as prohibiting all
strikes, including sympathy strikes. If, however, the contract
or extrinsic evidence demonstrates that the parties intended to
exempt sympathy strikes, we shall give the parties’ intent con-
trolling weight.52

47 1d., slip op. at 12.

48 1d., slip op. at 13-14.

49 291 NLRB No. 145 (Chairman Stephens and Member Cracraft; Member Johansen concurring).
89 Electrical Workers IBEW Local 1395 v. NLRB, 797 F.2d 1027 (1986).

81 273 NLRB 1715 (1985).

52 Id.
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After examining the parties’ bargaining history and conduct, the
Board concluded that the evidence was insufficient to overcome
the no-strike provision’s clear waiver of employees’ right to par-
ticipate in sympathy strikes. Consequently, the Board held that
the company was free to discipline employees covered by the no-
strike provision for refusing to cross a third-party picket line and
for refusing to perform their assigned work.

The District of Columbia Circuit agreed with the Board that
the no-strike clause and the contract as a whole, standing alone,
would be sufficient to waive employees’ right to honor third-
party picket lines. However, the court noted that extrinsic evi-
dence left unaddressed by the Board arguably established an
intent to exclude sympathy strikes from the reach of the parties’
no-strike clause, and the court therefore remanded the case to
the Board for further consideration of the parties’ bargaining his-
tory.

On remand, a panel majority of the Board reaffirmed the origi-
nal decision’s rationale that a broad no-strike clause prohibits all
strikes, including sympathy strikes. However, the majority clari-
fied that rationale by pointing out that, as the District of Colum-
bia Circuit had observed, construction of a broad no-strike provi-
sion turns on the parties’ actual intent, and broad no-strike lan-
guage does not establish an irrebutable presumption that sympa-
thy strikes are included within its scope. If extrinsic evidence,
such as the parties’ bargaining history and past practice, shows
that the parties did not intend to prohibit sympathy strikes, that
intent will receive controlling weight. Thus, analysis of extrinsic
evidence constitutes an integral part of construing the parties’
intent underlying a general no-strike provision in a collective-
bargaining agreement.

Applying those principles to the facts of this case, the majority
found that the parties had for many years disagreed over wheth-
er their no-strike provision encompassed sympathy strikes. Be-
cause the union had consistently insisted that sympathy strikes
remained outside the provision’s coverage, and the company had
consistently insisted that the provision banned sympathy strikes,
the majority concluded that the parties had agreed to disagree
over the sympathy strike issue, and that, accordingly, there was
no waiver of employees’ right to participate in sympathy strikes.
The majority therefore held that the company violated Section
8(a)(1) and (3) by levying discipline against an employee who ex-
ercised that right.

Member Johansen, concurring, agreed with the result but dis-
agreed with the majority’s analysis of the waiver issue. He would
have resolved any ambiguity concerning a waiver of the employ-
ees’ right to engage in sympathy strikes against finding that the
right had been waived. In his view, a broad no-strike clause,
standing alone, is insufficient to constitute a clear and unmistak-
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able waiver under the test set forth in Metropolitan Edison.53 He
noted that the majority purported to rely on a standard requiring
the union to show that, by negotiating a broad no-strike clause,
the parties did not intend to waive the right to engage in sympa-
thy strikes. Member Johansen therefore questioned “how allocat-
ing the burden in this manner can be reconciled with the de-
manding standard [of Metropolitan Edison] that requires that the
union’s intent to waive a statutory right must affirmatively be
demonstrated clearly and unmistakably.”

In the instant case, Member Johansen noted, the parties’ agree-
ment to disagree over whether their no-strike language encom-
passed sympathy strikes would seem to be insufficient to rebut
the majority’s presumption that a broad no-strike provision in-
cludes sympathy strikes. According to Member Johansen, such a
result “can only derive from application of the clear and unmis-
takable waiver standard” of Metropolitan Edison, above, and not
from the application of the analysis set forth in the original Indi-
anapolis Power decision.

In Arizona Public Service Co.,5* the Board accepted a remand
from the Ninth Circuit55 as the law of the case and decided to
reverse its prior decision.5¢

In its original decision, the Board found that the respondent
did not violate Section 8(a)(3) by suspending eight employees be-
cause they engaged in a sympathy strike. The Board reasoned
that the parties’ contract banned unauthorized work stoppages,
that the sympathy strike was unauthorized, and that the company
was free to levy discipline against employees who participated in
unauthorized strikes because the contract expressly permitted
such action. In a footnote, the Board cited Indianapolis Power
Co.,57 which held that a broad no-strike clause prohibits all
strikes, including sympathy strikes, unless the contract or extrin-
sic evidence shows that the parties intended otherwise.

The Ninth Circuit remanded the case for further consideration
of evidence bearing on the parties’ actual intent concerning the
scope of the no-strike provision, including the contract as a
whole, the law regarding no-strike provisions when the contract
was last ratified, bargaining history, and the parties’ past practice
under the contract.

On remand, a panel majority of the Board (Chairman Stephens
and Member Cracraft) held that the parties’ general no-strike
clause facially encompassed all strikes, including sympathy
strikes, but concluded that the parties’ bargaining history and
past practice evidenced an intent to exclude sympathy strikes.

53 Metropolitan Edison Co. v. NLRB, 460 U.S. 693 (1983).

5¢ 292 NLRB No. 144 (Chairman Stephens and Member Cracraft; Member Johansen concurring).

58 Electrical Workers IBEW Local 387 v. NLRB, 788 F.2d 1412 (1986).

56 273 NLRB 1757 (1985).

57 Indianapolis Power I, remanded sub nom. Electrical Workers IBEW Local 1395 v. NLRB, 797 F.2d
1027 (D.C. Cir. 1986), decision on remand 291 NLRB No. 145 (Indianapolis Power II).
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The majority relied on contract proposals from the company that
would have prohibited sympathy strikes as evidence that the
company recognized there was no agreement that the no-strike
clause covered sympathy strikes. They also relied on the compa-
ny’s past practice of tolerating sympathy strikes until the incident
in question occurred. Following the court’s instruction to exam-
ine Board law at the time the parties last ratified the no-strike
language, the majority also found that, under then-existing law, a
broad no-strike clause was insufficient to waive the right to
engage in sympathy strikes. Accordingly, the majority held that
the company violated Section 8(a)(3) and (1) by disciplining em-
ployees because they exercised that right.

Member Johansen, concurring, said he disagreed with the ma-
jority’s application of the Indianapolis Power standard, and re-
ferred to his concurrence in Indianapolis Power II.58 He stressed
that, in agreeing with his colleagues on the result here, the state
of Board law at the time of the parties’ last contract ratification
should be given compelling weight in determining the parties
intent underlying a broad no-strike clause. Citing Metropolitan
Edison Co. v. NLRB,5° Member Johansen concluded that there
was no showing of mutual intent to include sympathy strikes
under the contractual no-strike clause and thus no showing that
the union clearly and unmistakably waived the right to engage in
sympathy strikes.

4. Layoff of Union Supporters

In National Fabricators,%° the Board adopted the administra-
tive law judge’s findings that the employer violated Section
8(a)(3) and (1) of the Act by laying off seven employees because
it had feared they would honor a union picket line.

Approximately a week before an anticipated union picket line
at the employer’s operations, an employee layoff became neces-
sary there. The employer’s superintendent admitted that he se-
lected the seven alleged discriminatees for layoff because of his
fear that they would honor the union picket line.. The judge
found that picket activity and assertions by employees that they
may honor a picket line constitute both protected and union ac-
tivities. He therefore found the employer’s layoff selections were
unlawful.

In its exceptions, the employer, claiming that its conduct was
analogous to the exercise of its right to obtain permanent re-
placements for economic strikers or its right to lock out employ-
ees, argued that its actions were lawful and that the layoffs had
not been motivated by antiunion animus, but were supported by
legitimate business considerations. The Board rejected the em-
ployer’s argument. In doing so, Chairman Stephens and Member

58 Supra, slip op. at 10-12.
59 460 U.S. 693, 708 (1983).
60 295 NLRB No. 126 (Chairman Stephens and Members Cracraft and Devaney).
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Devaney found that the employer’s asserted business justification
was neither legitimate nor substantial. In this respect, they ob-
served that “there [was] no indication that the continued oper-
ation of [the employer’s] business necessitated that it utilize a dis-
criminatory criterion for laying off employees.”

D. Employer Discrimination for Backpay Testimony

In American Pacific Concrete Pipe,®! the Board held that an
employer violated Section 8(a)(4) of the Act by filing a state
court lawsuit against a discriminatee involved in a prior Board
proceeding.

In the prior case,®2 the Board found the employer’s refusal to
recall employee Donald Roland violated Section 8(a)(3) and (1),
and ordered the employer to reinstate Roland with backpay. The
General Counsel issued an amended backpay specification seek-
ing $41,602 for Roland. At a meeting between representatives of
the employer and the union, Roland agreed to waive his make-
whole claim against the employer in exchange for a payment of
$20,000. The General Counsel, who did not participate in reach-
ing this settlement agreement, continued to pursue Roland’s
backpay claim. The employer filed a civil complaint against
Roland alleging that he breached the settlement agreement by in-
structing the Board attorney to pursue the backpay specification
and by fraudulently inducing the employer to pay him $20,000
by misrepresenting that he would release the employer from any
backpay claims.

The administrative law judge applied the principles set forth in
Bill Johnson’s Restaurants v. NLRB,®3 and found that the record
evidence did not establish a retaliatory motive for the respond-
ent’s suit. Instead, he found that, even though the General Coun-
sel’s pursuit of Roland’s backpay claim “triggered” the respond-
ent’s suit, the “real motivating element” for the suit was the re-
spondent’s perception that Roland breached the private settle-
ment agreement. The judge then determined that it was unneces-
sary to decide whether the employer’s suit lacked a reasonable
basis in fact or law. Accordingly, he concluded that the employ-
er did not violate the Act by bringing a state court suit against
Roland.

The Board found that the judge erred in several respects. Ini-
tially, it found that the Board’s jurisdiction to decide backpay
claims preempted the respondent’s suit pertaining to the same
matter. Therefore, Bill Johnson’s Restaurants did not apply to this
case, the Board concluded. Finally, noting that the employer sur-
prised Roland with news of the suit on the day of the backpay
hearing, that the suit did not include the union that had signed

61 292 NLRB No. 133 (Chairman Stephens and Members Johansen and Cracraft).
62 262 NLRB 1223 (1982), enfd. mem. 709 F.2d 1514 (9th Cir. 1983).
63 461 U.S. 731 (1983).
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the settlement agreement, that Roland was a chief witness in the
backpay proceeding, and that the suit sought punitive damages,
the Board concluded that the respondent filed the lawsuit with
an intent to retaliate against Roland for testifying or participating
in the backpay proceedings. Accordingly, the Board found that
the employer violated Section 8(a)(4) and (1) by filing the lawsuit
against Roland. To remedy this misconduct, the Board ordered
the employer to withdraw the lawsuit, and to make Roland
whole for all legal and other expenses he incurred in defending
himself against the employer’s lawsuit.

E. Employer Bargaining Obligation

An employer and the representative of its employees, as desig-
nated or selected by a majority of employees in an appropriate
unit pursuant to Section 9(a), have a mutual obligation to bargain
in good faith about wages, hours, and other terms and conditions
of employment. An employer or labor organization, respectively,
violates Section 8(a)(5) or 8(b)(3) of the Act if it does not fulfill
its bargaining obligation.

1. Mandatory Subject of Bargaining

In Johnson-Bateman Co.,%* the Board majority held that drug
and alcohol testing of current employees who have been injured
in workplace accidents is a mandatory subject of bargaining; that
the union had not waived its right to bargain about this subject;
and that the employer violated Section 8(a)(5) and (1) of the Act
by unilaterally implementing such a testing program without pro-
viding the union with advance notice and an opportunity to bar-
gain about it.

The majority applied the principles set forth in Ford Motor Co.
v. NLRB,%% and found that drug and alcohol testing of current
employees is “plainly germane to the ‘working environment™
and is not among those “managerial decisions which lie at the
core of entrepreneurial control.” Regarding the first factor—ger-
mane to the working environment—the majority found that drug
and alcohol testing of current employees was most closely analo-
gous to physical examinations and polygraph testing, both of
which are mandatory subjects of bargaining.®¢

Regarding the second factor—beyond the scope of managerial
decisions that lie at the core of entrepreneurial control—the ma-
jority found that drug and alcohol testing of current employees is
beyond that scope for the same reasons that the Board majority
in Medicenter found that polygraph testing was beyond that

64 295 NLRB No. 26 (Chairman Stephens and Members Cracraft, Higgins, and Devaney; Member
Johansen dissenting in part).

85 441 U.S. 488 (1979).

88 Lockheed Shipbuilding Co., 273 NLRB 171, 177 (1984) (physical examinations); Medicenter, Mid-
South Hospital, 221 NLRB 670 (1975) (polygraph testing).
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scope: it was not entrepreneurial in character; it was not funda-
mental to the basic direction of the enterprise; it impinged more
than indirectly on employment security; and it constituted a
change in an important facet of the workaday life of the employ-
ees.

The majority went on to find that the contractual manage-
ment-rights clause did not constitute a waiver by the union of its
right to bargain about the drug and alcohol testing requirement;
that the issue presented was not solely a matter of contract inter-
pretation; that the bargaining history of the collective-bargaining
agreement did not establish that drug and alcohol testing was dis-
cussed in negotiations; and that neither a prior arbitration award
nor the parties’ past practice of union acquiescence in the em-
ployer’s unilateral changes in work rules and unilateral imple-
mentation of a drug and alcohol testing requirement for job ap-
plicants constituted a waiver by the union of its right to bargain
about such testing of current employees who are injured in
workplace accidents.

Member Johansen, dissenting in part, agreed with the majority
that drug and alcohol testing of current employees is a mandato-
ry subject of bargaining. However, he found that the union
waived its right to bargain about this matter by its agreement to
the contractual management-rights clause, which permitted, inter
alia, the employer unilaterally to implement work rules, and also
by its repeated acquiescence in the employer’s unilateral imple-
mentation of numerous other work rules.

Member Johansen found the drug and alcohol testing require-
ment for employees injured in workplace accidents to be a work
rule within the meaning of the management-rights clause, and
that the employer was therefore permitted by contract as well as
by past practice unilaterally to implement the drug and alcohol
testing requirement.

In Star Tribune,®7 the Board held that drug and alcohol testing
of applicants for employment is not a mandatory subject of bar-
gaining and that therefore the employer did not violate Section
8(a)(5) and (1) of the Act by unilaterally implementing a drug
and alcohol testing policy for prospective employees. The Board
further concluded, however, that the employer violated Section
8(a)(5) and (1) in its denial of the union’s request for information
relating to the policy.

The Board concluded that the Supreme Court’s discussion in
Allied Chemical & Alkali Workers (Pittsburgh Plate Glass) v.
NLRB, 404 U.S. 157 (1971), concerning the mandatory bargain-
ing obligation under the Act does not support a finding that
preemployment drug and alcohol testing is a mandatory subject.
In Pittsburgh Plate Glass, the Court held that the retirement bene-

87 295 NLRB No. 63 (Members Johansen, Cracraft, Higgins, and Devaney; Chairman Stephens con-
curring in part).
)
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fits of retired unit employees are not encompassed within the
statutory duty to bargain about the terms and conditions of em-
ployment of the employer’s employees because retirees are not
“employees” of the employer, nor do changes in retirees’ benefits
“vitally affect” the terms and conditions of active unit employ-
ees.

Applying the Court’s analysis in Pittsburgh Plate Glass to the
present case, the Board concluded that applicants for employ-
ment are not “employees” within the meaning of the collective-
bargaining obligations of the Act. Applicants for employment do
not fall within the ordinary meaning of an employer’s “employ-
ees.” Applicants perform no services for the employer, are paid
no wages, and are under no restrictions regarding other employ-
ment or activities. The Board noted that in this case there was no
relationship between the employer and an applicant, unlike the
intermittent employment situation found in the hiring hall line of
cases in which the Board has found an obligation to bargain
about the establishment of a hiring hall and the process by which
applicants are employed. %8

The Board further concluded that the “vitally affects” test for
finding an obligation to bargain about matters affecting individ-
uals outside the bargaining unit had not been met. It reasoned
that the fact that applicant testing will affect the composition of
the bargaining unit did not, standing alone, support the conclu-
sion that it vitally affects the terms and conditions of employ-
ment of unit employees.

The Board noted that any applicant qualification could be sub-
ject to this argument. There had been no showing that as a result
of this policy less qualified individuals had been hired. It also re-
jected as speculative the contentions that individuals who fail or
refuse to take a drug test would vitally affect the work force or
quality of work, that unit employees have had future job oppor-
tunities diminished, that the reputation of the newspaper has
changed, or that the reputations of unit employees have been ad-
versely affected by the institution of the applicant drug and alco-
hol testing policy.

Notwithstanding the holding that drug and alcohol testing of
applicants for employment is not a mandatory subject of bargain-
ing, the Board found that the employer violated Section 8(a)(5)
and (1) by refusing to furnish the union with information con-
cerning the drug and alcohol testing of applicants for unit posi-
tions. The union had requested: the names, addresses, and tele-
phone numbers of all prospective employees who had been ex-
tended tentative or firm offers of employment for unit positions
since the implementation of the drug testing program; the identi-
ty of applicants who had been required to undergo a preemploy-
ment medical examination or a drug and alcohol screen; the iden-

88 See Associated General Contractors, 143 NLRB 409 (1963), enfd. 349 F.2d 449 (5th Cir. 1965).
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tity of applicants who had refused to submit to a screen; and
whether the reason for not hiring an individual was due to or
related to a refusal to submit to a drug and alcohol test, or issues
related to drug and alcohol testing.

The union requested this information pursuant to a pending
grievance relating to the employer’s unilateral implementation of
the applicant drug testing program, which alleged violations of
several contractual provisions, including the nondiscrimination
provisions of the parties’ collective-bargaining agreement. In par-
ticular the union was concerned about possible sexual discrimina-
tion.

The Board stated that elimination of actual or suspected hiring
discrimination is a mandatory subject of bargaining®® and noted
that the Board has held that information concerning applicants
for union-represented positions is necessary and relevant to a
union’s performance of its bargaining obligation with respect to
eliminating discriminatory employment practices.’® The Board
reasoned that a union’s legitimate efforts to seek elimination of
discrimination in the employment relationship would be severely
impeded if it were required to wait until the hiring process is
complete and the employment relationship has begun before in-
vestigating actual or suspected hiring discrimination. Thus, the
Board concluded that information concerning actual or suspected
discrimination in the hiring process is necessary and relevant to
the union’s performance of its statutory duties.

In his concurrence, the Chairman states in finding that discrim-
ination in hiring is a mandatory subject of bargaining, the Board
is not finding that a union in any sense represents the interests of
employment applicants. In the Chairman’s view, “a prohibition
of hiring discrimination is a mandatory subject only insofar as it
may prevent practices that are likely to result in a partly or
wholly segregated bargaining unit that is the product of hiring
discrimination.”?! The Chairman would not “agree that a con-
clusion that nondiscrimination clauses are mandatory bargaining
subjects means that a hiring practice or requirement, or any
change in such practices or requirements, is automatically a man-
datory subject of bargaining simply on a bare claim that it might
lead to a work force from which a class based on race, sex, reli-
gion, or national origin is largely excluded or on the theory that
because hiring practices generally may be used to discriminate,
the union therefore has the right to bargain about all of them in
order to insure that they do not.”72

The Chairman emphasized that under Pittsburgh Plate Glass “it
is clearly necessary to show that the proposed action to be taken

89 Jubilee Mfz. Co., 202 NLRB 272 (1973), affd. sub nom. Steelworkers, 504 F.2d 271 (D.C. Cir.
1974).

70 See, e.g., East Dayton Tool & Die Co., 239 NLRB 141 (1978).

71 295 NLRB No. 63, slip op. at 27-28.

72 Id,, slip op. at 28-29.



90 Fifty-Fourth Annual Report of the National Labor Relations Board

with respect to nonunit employees ‘vitally affects’ the terms and
conditions of current employees before it will be considered a
mandatory subject of bargaining.”73

2, Impasse Issues

In Toledo Blade Co.,7* the Board held that an employer may
lawfully insist as a condition of consummating any collective-bar-
gaining agreement that the agreement contain a provision waiv-
ing the union’s right to participate in the employer’s negotiations
with individual bargaining unit members on early retirement and
separation incentives. The majority found that the contractual
provision in dispute was a mandatory subject of bargaining,
noting that the specific subject matter of the provision—retire-
ment and separation incentives—has been held to be a mandatory
subject of bargaining.?5

In negotiations for a collective-bargaining agreement to suc-
ceed the expired agreement, the employer insisted that it would
nlczt sign a new agreement unless it contained the following
clause:

The Company shall have the right to offer other retirement
and/or separation incentives in amounts, under terms and con-
ditions, and for periods of time that the Company shall in its
sole discretion deem appropriate, and the Union waives the
right to raise a dispute or arbitrate with respect thereto.

The majority stated that although the provision would require
the union to waive its statutory right to act as exclusive collec-
tive-bargaining representative for any affected employee in the
area of retirement/separation incentives, the inclusion of such a
waiver provision did not “transform” it from a mandatory to a
permissive subject of bargaining. The majority concluded that
the proposal was similar in effect to other waiver-of-bargaining
clauses such as certain management-rights and zipper clauses that
have been held to be mandatory subjects of bargaining.?8

The Board majority stated that the proposal would allow the
employer to deal directly with unit employees in the area of
retirement/separation incentives, hence involving a waiver of
statutory rights in a narrow area. The majority noted that the
clause gave the employer the right only to offer retirement or
separation incentives. The employees enjoyed lifetime job guar-
antees and retirement or separation incentives could not be
forced on them.

Chairman Stephens dissenting concluded that the proposal in
dispute involved a nonmandatory subject of bargaining. He dis-

73 Id., slip op. at 29.

74 295 NLRB No. 68 (Members Johansen and Cracraft; Chairman Stephens dissenting).

75 Baltimore News American, 230 NLRB 216, 217-218 (1977), enfd. as modified 590 F.2d 554 (4th
Cir. 1979); 4. S. Abell Co., 230 NLRB 17, 18 (1977), enfd. as modified 590 F.2d 554 (4th Cir. 1979).

78 NLRB v. American National Insurance Co., 343 U.S. 395, 409 (1952); NLRB v. Tomco Communi-
cations, 567 F.2d 871 (9th Cir. 1978).
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agreed with the majority position that the “specific subject” of
the clause at issue was simply retirement incentives, finding that
“the clause does not simply reserve to the Respondent the unilat-
eral discretion to devise an individually tailored package of bene-
fits that is payable to an employee who is eligible for retirement.
Rather it would shove the Union aside and establish a regime of
direct negotiation one-on-one with employees themselves.”?7

The Chairman stated that the union’s ability to exercise its re-
sponsibilities as exclusive bargaining representative would be un-
dercut both because an eligible employee would be deprived of
the benefit of the union’s negotiating clout and its expertise in
evaluating the merits and advisability of a retirement offer, and
the union could not effectively monitor the incentive program
from the standpoint of its impact on the pool of financial re-
" sources available to the unit as a whole.

Contrary to the majority, the Chairman found that the disput-
ed clause was different from the management-functions clause
considered in American National Insurance, supra, which contem-
plated initial unilateral action by the employer, but did not in-
volve one-on-one negotiations with the employees with the door
shut to union participation of any sort. He concluded that the
employer’s insistence on this proposal, which involved a non-
mandatory subject of bargaining by virtue of the fact that the
employer sought to compel the union’s acceptance of its dis-
placement as bargaining representative in the area of retirement
and/or separation incentives, violated Section 8(a)(5) and (1).

In Colorado Ute Electric Assn.,’® the Board held that although
the employer had lawfully insisted to impasse on a proposal to
implement merit wage increases, the employer violated Section
8(a)(5) and (1) of the Act by unilaterally granting merit wage in-
creases to employees without offering to bargain with the union
over the timing and amounts of the increases.

During midterm contract negotiations, the employer insisted to
impasse that employees be eligible for wage increases on the
basis of merit, that merit be defined as “individual performance”
and “contribution on the job,” and that merit increases be grant-
ed at times and amounts determined solely by management. The
parties’ current collective-bargaining agreement provided for
wage rates for each job classification with progression steps
based on tenure. The union insisted on across-the-board wage in-
creases for unit employees and rejected the employer’s merit
wage proposals.

The Board agreed with the judge’s conclusion that the em-
ployer did not fail or refuse to bargain in good faith by insisting
to impasse on its merit wage proposal. It concluded that the em-
ployer was free to insist to impasse as a condition to agreement

77 295 NLRB No. 68, slip op. at 18.
78 295 NLRB No. 67 (Members Johansen and Cracraft; Chairman Stephens concurring).
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on any wage terms that the union agree to waive the statutory
right to bargain concerning the merit pay program; however,
once having failed to secure such agreement and reaching im-
passe, the employer was not free to proceed with implementation
of its final offer as if the employer had successfully secured the
union’s waiver.

The Board found that having reached impasse, the employer
was free to consider employees for merit increases and to base its
consideration on the criteria mentioned above, for neither of
these aspects of its proposal involved the waiver of a statutory
right. Employees have no statutory right to be awarded wage in-
creases only on the basis of tenure rather than merit, nor do they
have a statutory right not to have merit increases based on these
two criteria.

The Board concluded, however, that the employees’ bargain-
ing representative does have the right to be consulted over the
timing and amounts of merit increases before they are granted.
Accordingly, having failed to secure a waiver of the union’s stat-
utory right to bargain over the merit increases’ timing and
amounts, the employer was not free to grant increases without
consulting with the union about these matters, and its unilateral
granting of merit increases violated Section 8(a)(5).

3. Refusal to Execute Contract

In Chambersburg County Market,’® the Board reversed the ad-
ministrative law judge and held that a charge alleging an unlaw-
ful refusal to execute a bargaining contract is cognizable only
when filed within 6 months of the tiine at which the charging
party is on notice of an initial refusal to execute. The judge had
relied on the “continuing violation” theory of Torrington Con-
struction Co.,8° in which the Board held that a charge is timely
filed under Section 10(b) of the Act if brought within 6 months
of any refusal to execute a contract, even when the initial refusal
to execute occurred outside the 10(b) period.

Following voluntary recognition, the respondent and the union
negotiated an initial collective-bargaining agreement in Novem-
ber 1985. In November and December 1985, however, the re-
spondent unequivocally refused to execute and implement the
contract. The unfair labor practice charge was filed on July 21,
1986. The judge found a union demand to abide by the contract
on January 22, 1986, a date within the 10(b) period. The judge
found that the 1985 refusals to execute the contract were not jus-
tified and, relying on Torrington Construction Co., concluded that
the 1985 unfair labor practice enabled him also to find a January
1986 continuing violation.

79 293 NLRB No. 78 (Chairman Stephens and Members Johansen, Cracraft, and Higgins).
80 235 NLRB 1540 (1978). ,
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The Board considered the dual policies underlying Section
10(b) as set forth in Machinists Local 1424 (Bryan Mfg. Co.) v.
NLRB®! and decided to adhere strictly to the 10(b) limitation.
The Board thus held that continued adherence to the continuing
violation theory would vitiate the policies of (1) barring stale liti-
gation under such circumstances that a respondent is denied a
reasonable opportunity to prepare a defense, and (2) strengthen-
ing and defending the stability of bargaining relationships by en-
suring that parties in a collective-bargaining relationship are able
at all times to assess their obligations to each other expeditiously
and with reasonable certainty. Accordingly, the Board overruled
Torrington Construction Co. and similar cases to the extent they
find that a refusal to execute a bargaining agreement constitutes a
continuing violation.

In Sacramento Union,®2 the Board adopted an administrative
law judge’s finding that the respondent violated Section 8(a)(5)
and (1) of the Act by refusing to execute a written contract em-
bodying its agreement reached with the union, despite the re-
spondent’s contention that it withdrew its proposal before the
agreement was ratified by the union’s membership.

On the commencement of negotiations over a successor con-
tract, the union’s negotiators informed the respondent’s negotia-
tors that they had the authority from the international union to
negotiate a contract, subject to final agreement by its members.
After several months of bargaining, the respondent presented its
final contract offer to the union with two conditions: that the
union’s negotiating committee recommend ratification of the con-
tract to its membership and that the ratification vote take place
no later than July 31, 1983. After receiving the respondent’s con-
sent to a ratification date of August 7, the union negotiators
agreed on July 20 to all the terms and conditions of the respond-
ent’s final offer, including the ratification conditions.

On August 3, the respondent, anticipating substantial financial
liability from an unrelated civil suit, requested from the union an
extension of the ratification vote for another week. The union
agreed. On August 11, after having reached a settlement in its
civil litigation, the respondent notified the union that it was with-
drawing “the labor contract provisions previously offered” to the
union. The union membership ratified the contract on August 18,
but the respondent refused to execute the contract.

The judge found that the parties entered into a binding agree-
ment on July 20. The judge concluded that ratification was not a
binding condition precedent to the existence of the contract be-
cause it was never proposed as an express term of the contract.
Rather, the union’s statement at the outset of negotiations that
any contract reached would be submitted to the membership for

81 362 U.S. 411, 419 (1960).
82 296 NLRB No. 65 (Members Cracraft, Higgins, and Devaney; Chairman Stephens concurring).
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ratification was a self-imposed requirement, and the union “was
always at liberty to change its position on ratification and con-
clude a signed agreement with the Respondent.” Moreover, the
conditions concerning ratification placed on the respondent’s
final offer related only to the respondent’s recognition of the
union’s self-imposed ratification requirement and did not consti-
tute a condition precedent to the existence of the contract. Thus,
the judge concluded that on July 20, when the union negotiators
unconditionally accepted the respondent’s final offer, a binding
agreement was reached, and the respondent was obligated to exe-
cute a contract embodying that agreement.

The Board majority adopted the judge’s findings and conclu-
sions. In a separate concurrence, Chairman Stephens expressed a
“different rationale” for finding the violation, contending that the
judge’s reasoning did not adequately come “to grips with how
several Board relevant precedents . . . might just as well war-
rant a dismissal of the complaint on the facts of this case.” Ac-
cording to the Chairman, varying Board precedents treat em-
ployee ratification “as falling into one of two categories: (1) a
condition tantamount to acceptance that must occur before a
binding contract is created . . .; or, (2) a condition embodied in a
binding contract that must occur before the performance obliga-
tions arise . . . .” It was not necessary, however, to clarify the
law in this case because the “central question is whether the Re-
spondent had the power to withdraw its consent to the negotiat-
ed agreement before the members ratified it,” and according to
the Chairman, “[u]lnder other settled principles of law, not con-
sidered by the judge, it is not necessary to find that the collec-
tive-bargaining agreement itself came into legal existence as a
predicate for holding that the Employer here could not with-
draw its consent.”

Rather, the Chairman found that, as of July 20, the respondent
“objectively manifested its intention to assent” to a contract
based on its final offer to the union, and that it was “only reason-
able to imply from these circumstances a commitment on the
Employer’s part to hold its contract offer open until the agreed-
on time for ratification has run.” Thus, because the respondent
was obligated not to withdraw its offer and the union members
timely ratified the contract, the Chairman found that the re-
spondent was required to execute the contract.

4, Hard v. Surface Bargaining

In Commercial Candy Vending Division,®% a panel majority re-
versed the administrative law judge’s finding that an employer
had engaged in bargaining without an intention of reaching
agreement, in violation of Section 8(a)(5) and (1). The respondent

83 294 NLRB No. 82 (Chairman Stephens and Member Johansen; Member Higgins dissenting in
part).
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met with the union on six occasions over 4 months, after which
the employees went out on strike. After 3 weeks, the employees
decided to end the strike and accept the respondent’s final offer;
however, the respondent refused to accept the employees’ uncon-
ditional offers to return to work.

A primary area of dispute was the respondent’s wage proposal,
which would change the method of compensation from an
hourly wage to a base-plus-commission formula. The union re-
mained firm in its opposition to the new system, and the respond-
ent was equally committed to making the change. Although the
administrative law judge faulted the respondent for its failure to
engage in “salesmanship” of its proposal, the Board noted that
the union never requested information about the proposal or sup-
porting data for the respondent’s belief that increased earnings
for employees would result under the new system.

The Board concluded that ‘“the Respondent’s position on
wages cannot fairly be said to have been calculated to avoid
reaching agreement with the Union.” (Id., slip op. at 4.)

The Board examined the respondent’s contract proposals seria-
tim, as well as its movement on the union’s proposals, and deter-
mined that the totality of the respondent’s conduct fell short of
establishing surface bargaining, and could at most be considered
hard bargaining. The respondent had modified, redrafted, and
withdrawn proposals in response to concerns expressed by the
union, and had offered legitimate business justifications in sup-
port of changes it was seeking.

The Board dismissed the 8(a)(5) allegations and reversed the
judge’s finding that striking employees had been engaged in an
unfair labor practice strike. It found those employees had en-
gaged in an economic strike, and thus were not entitled to rein-
statement on their unconditional offer to return to work. Accord-
ingly, the 8(a)(3) allegations, which were based on the respond-
ent’s refusal to reinstate them, were also dismissed.

Member Higgins’ partial dissent was based on his agreement
with the judge that the respondent’s conduct, when viewed in its
entirety, revealed that it had no intention of reaching any agree-
ment with the union.

5. Refusal of Plant Access

In American National Can Co.,2* the Board held that the em-
ployer violated Section 8(a)(5) and (1) of the Act by refusing the
union’s request for access to the plant to measure heat levels in
the workplace. As a threshold matter, the Board held that the
dispute between the parties over the employer’s refusal to grant
the union access to the plant to take heat measurements was not
appropriate for deferral to the parties’ contractual grievance and
arbitration procedures.

84 293 NLRB No. 110 (Chairman Stephens and Members Johansen and Cracraft).
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Under the collective-bargaining agreement, the union had the
right to visit the plant in matters pertaining to grievances or
complaints arising out of questions concerning the application or
interpretation of the contract. The contract also provided that
employees were entitled to additional relief time where heat or
cold conditions warranted it. Finally, the contract required the
employer to provide adequate heat, light, and ventilation and to
continue its best efforts to devise systems to control job hazards
that employees may be subject to at their workplace.

The union requested the employer’s permission to monitor
temperatures in the plant at various places, dates, and times, with
a “wet bulb thermometer,” for the purpose of determining
whether the employer was in compliance with the contractual
provisions regarding heat relief and on-the-job health protection.
The employer refused the union’s request for access, asserting
that it was the employer’s responsibility, not the union’s, to mon-
itor heat conditions and to determine when heat relief was war-
ranted.

The union filed a grievance alleging that the employer was in
violation of the heat relief provisions of the contract. The griev-
ance was denied at the prearbitral steps in the procedure. The
union then filed an unfair labor practice charge alleging that the
employer had violated Section 8(a)(5) and (1) by failing and re-
fusing to allow the union reasonable access to the plant, as re-
quested, for the purpose of gathering information otherwise un-
available to the union regarding health and safety conditions
inside the plant. At the unfair labor practice hearing, the employ-
er offered to proceed directly to arbitration on the question of
whether it was in compliance with the heat relief provisions of
the contract and, in conjunction with that question, whether it
was in compliance with the access provisions of the contract.

In declining to defer, the Board found that deferral under the
circumstances would create the risk of a two-stage proceeding,
of a type generally disfavored by the Board, involving first a res-
olution of the union’s claim for access to the plant and then, if
the union were successful in getting access, and subsequent to its
acquisition of heat data, a separate proceeding to resolve the heat
relief issue. Citing General Dynamics Corp.,%% the Board stated
that it has generally refused to defer issues that would result in a
two-tiered system requiring a union to file a grievance to obtain
information potentially relevant to its processing of a second, un-
derlying grievance. In the case at hand, the Board found that,
notwithstanding the employer’s willingness to arbitrate the
denial-of-access allegation in conjunction with the heat relief
grievance, it was clear that in order for the union to proceed to
arbitration on the heat relief grievance, it would separately and
preliminarily have to find out the actual heat conditions in the

85 268 NLRB 1432 fn. 2 (1984).
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plant, which information the union could obtain, under the cir-
cumstances, only through access to the plant. Thus, the Board
found that under the employer’s proposal the parties would nec-
essarily first have to arbitrate separately the denial-of-access dis-
pute in order to determine whether the union would be permit-
ted access to the plant to take heat measurements. Thus, resolu-
tion of the preliminary dispute over access to the plant would
not simultaneously resolve the underlying heat relief dispute.

The Board did not find that the issue should have been treated
differently on the grounds that it involved a request for access to
obtain information rather than a simple request for information
itself. The Board noted that although in Holyoke Water Power
Co.,88 it had rejected the analogy it had previously drawn be-
tween (1) requests for access to an employer’s premises to obtain
information and (2) requests for information itself. In the case at
hand the inquiry was not into the nature of the respective sub-
stantive rights involved in those two types of requests, but rather
focused on the ancillary procedural issue of whether it is appro-
priate to defer to arbitration a matter involving entitlement to in-
formation when another dispute between the parties may be de-
pendent on that information. The Board found that the principles
it normally applied in refusing to defer requests-for-information
cases to contractual grievance-arbitration provisions were equally
applicable to the question of whether to defer requests-for-
access-to-obtain-information cases.

Consequently, it found the instant allegation of unlawful denial
of access to the plant to take heat measurements to be unsuitable
for deferral. The Board went on to find that the union was enti-
tled to the heat information and that, under the principles set
forth in Holyoke Water Power, supra, the union was entitled to
access to the plant in order to obtain the information.

6. Duty to Furnish Information

In Blue Diamond Co.,2" the Board majority adopted the
judge’s conclusion that the respondent violated Section 8(a)(5)
and (1) of the Act by refusing to provide the names of the em-
ployees of two other companies, H & K Equipment Company,
Inc. (H & K) and E & M Express, Inc. (E & M), to which the
uniollcl suspected the respondent was diverting bargaining unit
work.

The Board agreed with the judge that because there is an ob-
jective factual basis for the union to believe that bargaining unit
work was being performed by the employees of E & M and H &
K, and that E & M and H & K together with the respondent
might constitute a single employer, the names of the E & M and

86 273 NLRB 1369 (1985), enfd. 778 F.2d 49 (Ist Cir. 1985).
87 295 NLRB No. 111 (Members Cracraft and Higgins; Chairman Stephens, concurring and dissent-
ing in part).
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H & K employees are “legitimate sources from which further in-
formation can be sought relating to the possible grievance.”

A union is not required to establish in advance exactly how
the information these employees might provide would be helpful
in pursuing a possible grievance, nor is it necessary to establish
that these employees have access to “insider” information, the
Board held. Rather, the union’s request for information is merely
part of an investigatory process through which it determines
whether there exists a basis for a grievance against the respond-
ent.

Although Chairman Stephens agreed with the finding that the
respondent unlawfully delayed in furnishing information to the
union concerning the structure, operations, and interrelationship
between itself and H & K and E & M, the Chairman dissented
from the finding that the respondent violated the Act by refusing
to furnish the union the names and addresses of the employees of
H & K and E & M, and asserted that this “seems little more than
a fishing expedition in which the fish appear to be the employees
and not their employers or the Respondent.”

In so finding, the Chairman noted that the union has failed to
sustain its burden of establishing the relevance of the requested
information in that the union does not explain how such informa-
tion would be helpful in pursuing a grievance. Neither the union
nor the General Counsel has come forward with evidence that
would indicate that the employees of these two companies have
knowledge that would aid the union, and the reliability of any
information supplied by these employees is suspect absent evi-
dence indicating they have access to inside information concern-
ing the corporate affairs of their employers.

7. Notification of Plant Shutdown

In Stevens Pontiac-GMC,%8 a panel majority of the Board held
that “when an employer notifies a recognized union of action re-
quiring the employer, on demand, to engage in bargaining, the
employer also must inform the union of any practices [of the em-
ployer] making receipt of a demand by a reasonable method of
reply unlikely. Otherwise, the employer must . . . [alter] its prac-
tices . . . to ensure that any reply sent by that method is re-
ceived.”

On or about December 16, 1987, the employer, by certified
letter, notified the union that it anticipated ceasing operations
and terminating its unit employees by December 31, 1987. The
employer offered to engage in “effects bargaining.” The letter-
head listed the employer’s address. About December 18, 1987,
the union requested, by certified letter, effects bargaining. The
union’s letter was sent to the address printed on the employer’s
letterhead. Notices informing the employer that a certified letter

88 295 NLRB No. 66 (Members Johansen and Higgins; Member Cracraft dissenting).
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was available for pickup were placed in the employer’s post
office box. The letter was returned to the union marked “un
claimed.” The union received the letter about January 8, 1988.

On or about December 31, 1987, the employer ceased oper-
ations and terminated its unit employees. The employer asserted
that its policy was not to accept certified or registered mail
unless sent by its manufacturer or by a Government agency. The
union made no other attempt to contact the employer.

The majority noted that when an employer has instituted a
policy of refusing registered or certified mail to avoid requests
for recognition and bargaining, the Board has held that refusal of
mail containing those requests constitutes a refusal to bargain.8®
However, refusal of registered or certified mail without knowl-
edge that it contained such a demand did not constitute a refusal
to bargain.®°

The majority also noted that most of the cases regarding this
issue (see fns. 89 and 90) concerned an initial demand for recog-
nition and bargaining. Thus, the union in those cases had the re-
sponsibility of communicating its demands to the employer.
Here, however, the employer had a duty to communicate to the
union its decision to cease operations and to terminate the unit
employees, and to afford the union an opportunity to negotiate.
Thus, the majority reasoned, that to allow the employer to use
its internal practices to claim nonreceipt of the demand would
render the employer’s duty to afford the union an opportunity to
negotiate meaningless.

The majority noted that in the case of an employer soon to be
ceasing operations, time lost in communicating a reply refused by
the employer will result in loss of union bargaining power. Fur-
ther, the employer has knowledge of its own policies and thus its
burden of informing the union of those are minimal.

The majority rejected the employer’s argument that the union
had waived its bargaining rights by not following up on the ini-
tial demand. The majority reasoned that, “[i]ts letter of demand
having been rejected, the Union was under no further obligation
to communicate a demand.”®!

Accordingly, the majority held that the employer violated
Section 8(a)(5) and (1) by refusing to bargain in good faith with
the union concerning the effects of its decision to cease oper-
ations and terminate unit employees.

Member Cracraft, in dissent, stated that the employer did not
refuse to bargain with the union but “at all times it stood ready
to engage” in bargaining. She noted that the employer’s letter to

89 See Honda of San Diego, 254 NLRB 1248, 1268 (1981); Wayne Trophy Corp., 236 NLRB 299, 309-
310 (1978); Regal Aluminum, 171 NLRB 1403, 14111412 (1968), enfd. 436 F.2d 525 (8th Cir. 1971);
City Electric Co., 164 NLRB 844, 848 (1967).

0 NLRB v. Quick Shop Markets, 416 F.2d 601, 606 (7th Cir. 1969); Circle K Corp., 173 NLRB 713,
722-724 (1968); Filler Products v. NLRB, 376 F.2d 369, 380-381 (4th Cir. 1967).

91 Citing City Electric Co., 164 NLRB 844 (1967).
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the union did not specify the manner of response and contained
the employer’s telephone number as well as its address. She also
pointed out that the union did not follow up on its demand to
engage in effects bargaining.

8. Wage Reopener Strike Protected

In Hydrologics, Inc.,%2 the Board applied the rationale used in a
companion case, Speedrack, Inc.,°® and held that a wage reopen-
er strike, called after the union filed the appropriate notice re-
quired by Section 8(d)(3) of the Act, was protected and did not
constitute a breach of the no-strike clause in the parties’ contract.

The pertinent facts of this case can be summarized as follows.
By letter dated February 23, 1981, the union requested wage ne-
gotiations pursuant to the wage reopener provision of the con-
tract. The parties’ negotiations commenced on March 26. On
March 31 the union notified the Federal Mediation and Concilia-
tion Service of the proposed wage modifications. On May 8 the
employer stood firm on its final proposal. This proposal was sub-
sequently rejected by the union, and the employees went out on
strike on May 11 until May 21. On May 13 and 20, the employer
rescinded the entire contract and, shortly thereafter, stopped en-
forcing the union-security clause and no longer withheld and
transmitted to the union dues from employee paychecks as re-
quired by the checkoff provision.

The judge found, inter alia, that the employee strike of May 11
violated the no-strike provision of the contract and permitted the
employer to rescind the contract on May 13 and make certain
unilateral changes in the contract’s union-security and checkoff
provisions. Although he found that the sympathy strike cases in-
volving no-strike clauses are distinguishable from the instant one,
the judge applied the analysis used in those cases, and found that
the broadly worded no-strike clause covered the reopener strike
in the absence of any extrinsic evidence that would explain,
modify, or negate the language of the wage reopener and no-
strike provisions. In his view, the no-strike clause constituted a
“clear and unmistakable” waiver of the employees’ right to
strike.

In reversing the judge’s finding that the strike was unprotected
and that the employer was permitted to rescind the contract and
make certain unilateral changes, the Board determined that the
judge’s analysis incorrectly minimized the significance of NLRB
v. Lion Oil Co.,2¢ and, as a result, was not consistent with the

92 293 NLRB No. 129 (Chairman Stephens and Members Cracraft and Higgins).

93 293 NLRB No. 128 (Chairman Stephens and Members Johansen and Cracraft). In this case the
administrative law judge found that the employer violated Sec. 8(a)(5) and (1) when it implemented
wage reductions, without the consent of the union, after bargaining to impasse over wages. The Board
reversed the judge and dismissed the complaint.

94 352 U.S. 282 (1957). In Lion Oil, the union timely invoked a contractual provision to reopen and
negotiate changes in the contract. When those negotiations proved unsuccessful, an employee strike
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policies underlying Section 8(d). The Board then concluded that
“in the absence of language that the parties intend to include re-
opener strikes within their no-strike clause, parties intend to have
the same economic weapons available in the reopener context as
are available at the termination of their contract, at least with re-
spect to proposals encompassed within the reopening.” Thus, the
Board “reject[ed] the notion that a broadly worded no-strike
clause, which does not address the reopener situation, but rather
speaks in terms of what is to happen while the contract is in
effect, applies to subjects on which the contract is, at least for a
certain period, effectively terminated.”

9. Lockout Without Timely 8(d) Notice

In Bi-County Beverage Distributors,®® the Board found that the
respondents’ shutdown of operations during negotiations with the
union constituted a lockout in support of their bargaining posi-
tion and that the lockout was unlawful because the respondents
failed to comply with the requirements of Section 8(d) of the
Act.

The respondents and the union had been parties to a series of
collective-bargaining agreements. After several bargaining ses-
sions for a new agreement, the respondents presented the union
with their “final proposal,” stating that the proposal would be
“null and void” if not accepted by the union within 48 hours.
That same evening the respondents decided to shut down their
businesses the next day and posted a notice to their employees.
The notice stated that, in the absence of an agreement with the
union, the respondents were not willing to allow the employees
to work and that when the new contract was reached, the em-
ployees would be notified when to report to work. Thereafter,
the employees were not allowed to work for a week. During the
shutdown, the respondents notified the Federal Mediation and
Conciliation Service and the state labor department that the par-
ties “are currently involved in the negotiation of a successor
labor agreement; the previous agreement having expired.”

Crediting the respondents’ testimony that the shutdown was
motivated by a lack of work and the possibility of a strike and
the resulting potential for violence and sabotage, the administra-
tive law judge concluded that the shutdown was not “an effort
to gain a collective-bargaining advantage for the Respondent
over the Union,” but rather “was for the purpose of avoiding an
unprofitable period of work resulting from lack of customer
orders and anticipated losses evolving from probable strike vio-
lence.”

began and the employer subsequently discharged the strikers. The Board found that the strike was not
in breach of the contract and the employer’s discharge of the strikers was unlawful. The court upheld
the Board’s determination that the reopener strike was protected.

95 291 NLRB No. 81 (Chairman Stephens and Members Johansen and Higgins).
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The Board, although accepting the judge’s credibility resolu-
tions, rejected his conclusion and found that the shutdown con-
stituted a lockout in support of the respondents’ bargaining posi-
tion. It noted that both the timing of the shutdown and the
wording of the notice posted by the respondents strongly indicat-
ed that the shutdown “was implemented primarily to bring pres-
sure on the Union to accept the Respondent Employers’ final
offer.” The Board also noted that the respondents admitted that
the shutdown was prompted by their fears of a strike and possi-
ble strike violence, “further evidencing that the shutdown was
not related solely to the lack of customer orders but rather to the
status and posture of negotiations.” The Board concluded that
“even though the Respondent Employers were concerned about
the imbalance in inventory, the shutdown would not have oc-
curred without the Respondent Employers’ desire to bring pres-
sure on the Union in support of their bargaining position” and
that the shutdown “constituted a lockout as contemplated by the
Supreme Court in American Ship Building Co. v. NLRB.”9%

The Board further found that the respondents were the initiat-
ing party desiring to terminate the 1984-1987 collective-bargain-
ing agreement, thereby obligating them to satisfy the notice re-
quirements specified in Section 8(d). Because the first notification
the respondents sent to the Federal Mediation and Conciliation
Service and the appropriate state agency was 2 days after the
lockout had commenced, the Board concluded that the respond-
ents failed to give the required 30-day notice to Federal and state
agencies prior to a strike or lockout as set forth in Section
8(d)(3) and (4). Accordingly, the Board found that the respond-
ents violated Section 8(a)(5) and (1) by locking out their employ-
et(as)without having complied with the requirements of Section
8(d).

10. Transfer of Local Jurisdiction

In Royal Iolani Apartment Owners,®? a panel majority adopted
the administrative law judge’s finding that the employer violated
Section 8(a)(5) by refusing to recognize and bargain with the
Hotel Employees and Restaurant Employees Union Local 5,
AFL-CIO, as the Board-certified representative of the employ-
er’s employees. Thus, the majority agreed with the judge that the
employer was obligated to bargain with Local 5 despite Local
5’s anticipatory announcement of a never-completed transfer of
its representative duties to Culinary and Service Employees
Union, Local 555.

On November 24, 1982, Local 5 was certified as the bargaining
representative of the respondent’s employees. Shortly thereafter,
Local 5°s parent international union instructed it to transfer the

96 380 U.S. 300 (1965).
97 292 NLRB No. 19 (Chairman Stephens and Member Higgins; Member Johansen dissenting).
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employer’s employees to Local 555 pursuant to a prior jurisdic-
tional understanding. On February 17, 1983, Local 5 told the em-
ployer that it had coordinated a transfer of the employer’s em-
ployees to Local 555 and that Local 555 would soon contact the
employer to begin negotiations. Eight days later, Local 555 in-
formed the employer that it had jurisdiction over the employer’s
employees and expressed an intent to begin negotiations. By
letter dated March 14, the employer informed Local 5 that, in
view of Local 5’s “abandonment” of the bargaining unit and the
fact that its employees had not selected Local 555 as their repre-
sentative, the employer had no duty to bargain with either union.
Local 5 made no direct response to the employer’s letter.

On April 1, the employer’s unit employees voted against trans-
ferring to Local 555. Local 5 had not turned over any dues or
other business records of the employer’s employees to Local 555.
Also in April, Local 5 processed at least one grievance for an
employee of the employer. On June 7, Local 5 sent the employer
a letter requesting negotiations. On June 27, the employer again
replied that it was refusing to bargain with Local 5 because
Local 5 had disclaimed interest in the employer’s employees
when it transferred jurisdiction over them to Local 555.

The judge noted that when the employer was notified of the
planned transfer of its employees to another union, Local 5 had
only initiated a process that was never completed because the
unit employees voted against the transfer. Thus, the judge found
that there were no unusual circumstances to rebut the presump-
tion that the certified union’s majority status continued for 1 year
from the date of certification. Accordingly, she found that the
employer violated Section 8(a)(5) by refusing to negotiate with
the union.

A panel majority found this case to be distinguishable from
Sisters of Mercy Health Corp.,°® which issued subsequent to the
judge’s decision. In that case, the Board found that an employer
was not obligated to bargain with a local union that had dis-
claimed interest in representing unit employees and had attempt-
ed to transfer jurisdiction over the bargaining unit to another
local. In Sisters of Mercy, the majority noted, the disclaimer by
the longstanding incumbent union was induced by a petition
signed by a majority of unit employees stating that they no
longer wanted to be represented by the incumbent. Moreover,
the union in that case never acted inconsistently with its dis-
claimer.

In the present case, by contrast, the majority noted that Local
5 engaged in acts inconsistent with its purported disclaimer. Con-
sequently, when Local 5 reasserted its representative status and
requested bargaining on June 21, it had not followed through on
its premature disclaimer, but instead had acted as if it were still

98 277 NLRB 1353 (1985).
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the employees’ representative. Further, the majority found that
there was no evidence that the employer protested against deal-
ing with Local 5 as the employees’ grievance representative in
April or that the employer had relied to its detriment on a belief
that Local 5 had fully and effectively disclaimed representation
of the employer’s unit employees. Therefore, when the employer
received Local 5°s June 21 letter expressing a readiness to repre-
sent the unit employees, the employer was under a duty at the
very least to ascertain whether the “transfer” of jurisdiction to
Local 555 had been consummated. Accordingly, the majority
found that the employer violated Section 8(a)(5) when it sum-
marily rejected Local 5’s bargaining request on June 27.

In his dissenting opinion, Member Johansen said he would not
assert jurisdiction for the reasons set forth in the dissent in /mpe-
rial House Condominium.%®

11. Failure to Remit Pension Contributions

In Nick Robilotto, Inc.,»°° a panel majority granted the Gener-
al Counsel’s Motion for Summary Judgment against the employ-
er, finding that the employer’s failure to pay pension contribu-
tions in accordance with its collective-bargaining agreement con-
stituted an unlawful refusal to bargain in violation of Section
8(a)(5) and (1) and Section 8(d).

The employer admitted that it had owed the contractually re-
quired contributions since December 17, 1987, but submitted in
its answer that it was suffering cash flow problems due to delays
in receiving payments from its contractors. The employer stated
that it expected to clear up the back contributions within 45
days. The majority held these defenses inadequate, noting that
Section 8(a)(5) and Section 8(d) prohibit an employer that is
party to an extant collective-bargaining agreement from modify-
ing the terms and conditions of employment established by that
agreement without obtaining the consent of the union. The ma-
jority also noted that if a temporary failure to make contractually
required payments later became permanent, it would be difficult
to determine when a cause of action for contract repudiation ac-
crued, because the charging party would not know how long to
wait before filing a charge without risking dismissal on the
grounds that the 6-month limitations period of Section 10(b) had
already expired.

In dissent, Member Johansen said he would have followed his
dissent in General Split Corp.,'°! by declining to make an unfair
labor practice finding. He would have found the employer guilty
at most of a breach of contract, since, far from repudiating the
contract, the employer acknowledged the contractual obligation.

9% 279 NLRB 1225 (1986).
100 292 NLRB No. 139 (Chairman Stephens and Member Higgins; Member Johansen dissenting).
101 284 NLRB 418 (1987).
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12. Non-Board Settlement Breach

In Milk Marketing,’°2 a panel majority of the Board held that
the mere breach of a non-Board settlement agreement did not
constitute an independent refusal to bargain in violation of Sec-
tion 8(a)(5) in the circumstances here.

In 1979, Milk Marketing, Inc. (MMI) decided to close and sell
its Cincinnati, Ohio plant to Meyer Dairy Company (Meyer). At
that time, MMI was bound to a collective-bargaining agreement
with Local 98, Milk and Ice Cream Drivers and Dairy Employ-
ees Union, which also bound successors to its terms. Consistent
with that successor clause, MMI and Meyer executed a sales
agreement binding Meyer to “all obligations to be performed by
either [MMI or its wholly owned subsidiary] after the closing
date” under its collective-bargaining agreemernt with the union.
Shortly after the sale, when Meyer laid off employees in deroga-
tion of seniority and then suspended operations at the plant, the
union pursued claims against Meyer under the bargaining agree-
ment’s successor clause and negotiated a settlement of those
claims with Meyer. The union also pursued termination and va-
cation pay claims against MMI, which became the subject of
unfair labor practice charges when MMI resisted the bargaining
demands. On the day the complaint based on those charges went
to a hearing, MMI and the union entered into a non-Board settle-
ment agreement under which MMI agreed to bargain with the
union over “the effects of divesting itself of all of its business op-
erations previously conducted” at the Cincinnati plant. Two
months later, MMI reneged on that agreement and the union
filed the charge in this case.

An administrative law judge found that MMI had no statutory
obligation to bargain over the effects of the plant’s sale because
all decisions curtailing unit work were made by Meyer and not
by MMI. He found, however, that, by breaching the non-Board
settlement agreement in which it had agreed to bargain over the
effects of the sale, MMI committed an independent violation of
Section 8(a)(5).

Members Johansen and Higgins disagreed with the administra-
tive law judge’s finding that the mere breach of the non-Board
settlement was an independent violation in the circumstances of
this case. “[W]e do not perceive any purpose of the Act that re-
quires the Board to insist that a settlement agreement of this
nature be honored,” the majority stated. MMI had neither reject-
ed the principle of collective bargaining nor “in any general way
[had it] rejected bargaining with the collective-bargaining repre-
sentative of the employees,” the majority continued. Though rec-
ognizing that MMI had refused to engage in effects bargaining,
the majority observed that its refusal was over a subject about
which it either had no obligation or had satisfied its obligation.

102 292 NLRB No. 11 (Members Johansen and Higgins; Member Cracraft dissenting).
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Rather than predicate an independent violation on the respond-
ent’s failure to honor the settlement agreement, the majority
stated “we believe that the better course here is to disregard the
settlement agreement and to resolve the matter based on whether
[MMI has] an obligation to bargain about the divestiture” of the
Cincinnati plant. Agreeing with the judge that there was no such
o}:ligation under the Act, the panel majority dismissed the com-
plaint.

Member Cracraft, dissenting, found that under the Fourth Cir-
cuit Court of Appeals’ holding in Poole Foundry & Machine Co. v.
NLRB,1°% which was relied on by the judge, “the settlement
agreement itself forms the basis for the bargaining obligation and
a respondent cannot successfully defend on the ground that the
underlying charge, which gave rise to the settlement agreement,
was without merit.” The dissent noted that, while the Poole deci-
sion involved a Board settlement, the doctrine has been extended
to non-Board settlements such as the one MMI executed. Not
passing on the legality of MMUI’s presettlement conduct, Member
Cracraft concluded that under Poole, MMI’s refusal to comply
with the settlement agreement constituted an independent unfair
labor practice.

13. Subcontracting Unit Work

In Storer Cable TV of Texas,'°* the Board found that an em-
ployer’s decision to subcontract cable installation and reconnec-
tion work, and to discharge five employees then performing the
installation work, was a mandatory subject of bargaining. The
panel concluded that the employer’s failure to give the union
notice of this decision or the opportunity to bargain over this de-
cision, as well as its effects, therefore violated Section 8(a)(5) and
(1) of the Act.

The employer, which provided cable television service to resi-
dential subscribers, decided to initiate a marketing program that
was expected to increase significantly the amount of installation
work that the employer was performing. A study that the em-
ployer had commissioned indicated that it would be significantly
cheaper to use outside contractors to perform the installation and
reconnection work than it would be to hire additional installers.

After receiving the study, the employer decided that it would
use contractors to handle not only the additional work expected
to be generated by the marketing campaign, but also the installa-
tion work then being performed by its installers. Without provid-
ing notice to the union that represented its installers or giving the
union the opportunity to bargain over its actions, the employer
subcontracted all of its installation and reconnection work and
discharged five employees then performing that work.

103 192 F.2d 740 (4th Cir. 1951), cert. denied 342 U.S. 954 (1952).
104 295 NLRB No. 34 (Chairman Stephens and Members Johansen and Cracraft).
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Assuming arguendo that the decision was motivated by busi-
ness considerations, the panel determined that the decision was a
mandatory subject of bargaining under either the “two-factor” or
“two-step” test set forth in Otis Elevator Co.1°5 Applying the
two-factor test (whether the decision turned on a change in the
nature or direction of the business, or whether it turned on labor
costs), the panel found that the decision to use subcontractors did
not alter the nature of the employer’s business because the em-
ployer continued to provide the same installation and reconnec-
tion services for its customers. Further, the Board found that the
decision turned primarily on labor costs because the costs associ-
ated with retaining the employees, in lieu of using subcontrac-
tors, involved primarily the payment of the employees’ salaries
and benefits.

Reaching the same conclusion under the two-step test: (1)
whether the decision was amenable to resolution through the
bargaining process, and (2) if so, whether the benefit for labor-
management relations outweighed the burden placed on manage-
ment, the panel first noted that the Supreme Court had found
that the decision to subcontract unit work was amenable to reso-
lution through bargaining in Fibreboard Corp. v. NLRB°® and
First National Maintenance Corp. v. NLRB.1°" The panel then
concluded that the benefit for the bargaining process outweighed
the burden placed on the employer because the decision to sub-
contract unit work did not involve extensive commitment of cap-
ital on the employer’s part, and was not precipitated by a need
for speed and flexibility or confidentiality.

In order to remedy the violation found, the panel ordered the
employer to bargain on request with the union concerning the
decision and to reinstate the five discharged employees with full
backpay pursuant to Lapeer Foundry & Machine.’°® It said the
employer had not shown that such a remedy would be unduly
burdensome.

14, Contract-Bar Rule

In El Torito-La Fiesta Restaurants,»®® the Board applied its
contract-bar rule and reaffirmed an earlier decision!1? on remand
from the Ninth Circuit!!! that the respondent unlawfully with-
drew recognition from the union during the midterm of a collec-
tive-bargaining agreement. The respondent had temporarily shut
down operations and reopened at the same site with a new work
force. After reopening, the respondent refused to honor its col-
lective-bargaining agreement with the union.

108 269 NLRB 891 (1984).

108 379 U.S. 203, 211 (1964).

107 452 U.S. 666, 680 (1981).

108 289 NLRB No. 126 (July 20, 1988).

109 295 NLRB No. 56 (Chairman Stephens and Members Johansen and Cracraft).
110 284 NLRB 518 (1987).

111 852 F.2d 571 (1988).
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In requiring the Board to clarify its rationale for finding that
the respondent had violated the Act, the court stated that “the
Board has in the past recognized an exception to the contract bar
rule: The employer shut down operations pending a major ren-
ovation of the restaurant and reopened later with almost entirely
new employees.”

On remand, the Board found that this exception does not apply
to temporary closing cases where employees have a reasonable
expectation of reemployment and therefore the bargaining unit
remains intact. The Board also declined to analogize the instant
matter to relocation cases where an existing contract will remain
in effect only if the “transferees from the old plant constitute a
substantial percentage . . . of the new plant employee comple-
ment.” The Board noted that, unlike a reopening at the same site,
“a relocation, by definition, involves a new work situs and a
greater likelihood of significant changes in the composition of
the work force.” The Board concluded that “industrial stability”
would be better served by requiring the respondent to honor the
agreement. “Otherwise, employers could readily escape their col-
lective-bargaining obligations without justification by merely in-
stituting a temporary shutdown of operations,” it stated.

15. Failure to Reinstate

In U.S. Marine Corp.,X12 the Board panel adopted an adminis-
trative law judge’s findings that a successor employer violated
Section 8(a)(5) of the Act by refusing to recognize and bargain in
good faith with the union that represented the predecessor em-
ployer’s employees. The panel, however, reversed the judge and
found that the respondent employer’s failure to rehire 34 former
employees of the predecessor employer violated Section 8(a)(3)
and (1). The panel concluded that the respondent fabricated an
estimate of its full employee complement and then unlawfully
failed to hire the 34 employees in order to keep the number of
former employees of the predecessor employer that it hired
below 50 percent of the figure that purportedly represented the
full complement of employees to be attained, and on which the
employer based its refusal to recognize the union.

In addition to the remedy recommended by the judge, a panel
majority (Chairman Stephens and Member Johansen) ordered the
respondent to rescind all adverse unilateral changes and to rein-
stitute the terms and conditions of employment that were in
effect when the predecessor ceased doing business. The majority
held that, in accord with Love’s Barbeque Restaurant,'13 absent
its unlawful purpose, the respondent would have retained sub-
stantially all the predecessor’s employees, and therefore the re-

112 293 NLRB No. 8! (Chairman Stephens and Member Johansen; Member Cracraft dissenting in

part).
113 245 NLRB 78 (1979), enfd. in relevant part sub nom. Kallman v. NLRB, 640 F.2d 1094 (9th Cir.
1981).
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spondent was not entitled to set initial terms of employment
without first consulting with the union.

In dissent, Member Cracraft stated that she would not require
the respondent to reinstate the predecessor’s terms of employ-
ment on due-process grounds. Member Cracraft pointed out that
the complaint did not allege that the respondent violated the Act
in setting the employees’ initial terms and conditions of employ-
ment and she found that this issue was not fully litigated.

In response to Member Cracraft, the majority stated that re-
quiring the respondent to restore the predecessor’s terms and
conditions of employment does not violate any principles of due
process because this is strictly a remedial matter that does not
have to be specifically alleged. The majority added that “[t]he
Love’s Barbeque remedy that we order here does not require a
specific complaint allegation that the Respondents made unlawful
unilateral changes when they began their operations. Nor must
this remedy rest on a separate finding that the Respondents com-
mitted a separate unfair labor practice by unilaterally changing
employment terms. The illegality of such changes is subsumed in
the broader 8(a)(5) and (3) allegations and violations involved in
this case.”

The panel majority concluded that the respondent forfeited
any right it may have had as a successor to impose initial terms
when it embarked on its deliberate scheme to avoid bargaining
with the union by its discriminatory hiring practices. Finally, the
majority stated that Member Cracraft had failed to show how
the respondent had been prejudiced by the General Counsel’s
failure to allege specifically that the respondent was not entitled
to establish initial terms and conditions of employment.

16. Reasonable Doubt Standard

In Texas Petrochemicals Corp.,''* a panel majority of the
Board explained the basis for the Board’s continued adherence to
the “reasonable doubt” standard for when an employer may law-
fully poll its employees about their continued support for an in-
cumbent union. Under this standard, an employer may conduct
such a poll when it has sufficient objective considerations on
which to a base a reasonable doubt about the union’s continued
support by a majority of the represented employees. The panel
majority also held that an employer who decides to conduct such
a poll must provide the union with reasonable advance notice of
the time and place of the poll, and must conduct it in accordance
witlllltshe procedural guidelines set forth in Struksnes Construction
Co.

The employer had received numerous written reports from su-
pervisors recounting expressions of varying degrees of dissatis-

114 296 NLRB No. 136 (Members Cracraft and Higgins; Chairman Stephens concurring).
118 165 NLRB 1062 (1967).
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faction with or opposition to the union on the part of 23 of the
103 employees in the unit. Without notifying the union in ad-
vance, the employer conducted a poll to determine whether a
majority of the unit employees still wanted to be represented by
the union. Just prior to the start of the polling, the employer was
presented with a petition signed by 35 employees (8 of whom
were also among the 23 employees named in the supervisors’
written reports described above) stating that the signers felt that
union representation was no longer necessary and would prove
to be detrimental in many areas and asking that a vote be taken
to substantiate the union’s claim of representation. The poll
began immediately thereafter, and was conducted fairly. On the
question of whether the employees wanted the union to represent
them, 35 voted yes, 50 voted no, 1 ballot was void, and 17 em-
ployees did not vote. The employer notified the union and the
employees that the latter had voted not to have the union repre-
sent them, and that the employer was withdrawing recognition
from the union.

The majority upheld the administrative law judge’s finding
that the employer had violated Section 8(a)(5) and (1) of the Act
by polling and subsequently withdrawing recognition, on the
grounds that it did not have sufficient objective considerations
on which to base a reasonable doubt about the union’s continued
majority status so as to legitimize its polling and subsequent
withdrawal of recognition.

In applying its “reasonable doubt” standard for polling, the
majority acknowledged that three circuit courts of appeals had
rejected it. The majority continued to adhere to the “reasonable
doubt” standard on the grounds that it was, and should be, the
same standard as applied to employer petitions (i.e., RM peti-
tions) for Board-conducted elections under Section 9(c)(1)(B) to
determine whether an incumbent union continues to have majori-
ty support.

Thus, the majority held that because employer-conducted polls
and Board-conducted RM elections had the same purpose (to de-
termine the degree of support for an incumbent union) and the
same potential consequences (loss of representational status for
the union, and loss of representation for the employees), the
standards under which such polls and elections can be conducted
should also be the same.

The majority also held that the “reasonable doubt” standard
for polling was more consistent with the Act’s principal purpose
and primary goal of achieving industrial and workplace stability
in collective-bargaining relationships than the less stringent
standard for polling applied by the three circuit courts that had
rejected the Board’s standard.

In his concurring opinion, Chairman Stephens agreed that the
employer had unlawfully polled its employees, but regarding the
standard to be applied, he generally agreed with the Fifth, Sixth,
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and Ninth Circuit Courts of Appeals that at lecast so long as
Board law permits an employer to withdraw recognition from an
incumbent union on a basis. other than the union’s loss of an em-
ployee-initiated decertification election, the standard for permit-
ting an employer to take the grave step of withdrawing recogni-
tion should be more rigorous than the standard for permitting an
employer to determine in a noncoercive manner whether its ob-
jectively based grounds for concluding that the union has suf-
fered a significant loss of support in fact reflect an actual loss of
majority.

F. Union Interference with Employee Rights

Even as Section 8(a) of the Act imposes certain restrictions on
employers, Section 8(b) limits the activities of labor organizations
and their agents. Section 8(b)(1)(A), which is generally analogous
to Section 8(a)(1), makes it an unfair labor practice for a union or
its agents to restrain or coerce employees in the exercise of their
Section 7 rights, which generally guarantee employees freedom
of choice with respect to collective activities. However, an im-
portant proviso to Section 8(b)(1)(A) recognizes the basic right
of a labor organization to prescribe its own rules for the acquisi-
tion and retention of membership.

The Board faces a continuing problem of reconciling the pro-
hibitions of Section 8(b)(1)(A) with the proviso to that section. It
is well settled that a union may enforce a properly adopted rule
reflecting a legitimate interest if it does not impair any congres-
sional policy imbedded in the labor laws. However, a union may
not, through fine or expulsion, enforce a rule that “invades or
frustrates an overriding policy of the labor law.”11€ During the
fiscal year, the Board had occasion to consider the applicability
of Section 8(b)(1)(A) as a limitation on union action and the
types of those actions protected by the proviso to that section.

1. Duty of Fair Representation

In Communications Workers Local 6320 (Ad/Vent),’17 the
Board reversed the administrative law judge and found that the
union did not violate Section 8(b)(1)(A) of the Act by treating
charging party Gertrude Smith’s grievance in a perfunctory
manner and arbitrarily failing to process the grievance.

Smith, a Detroit account executive, worked under a collective-
bargaining agreement requiring that grievances be filed within 45
days with the employer’s management in Chicago. After 5 p.m.
on the last day of the filing period, Smith presented her dis-
charge grievance to Steward Allesia Daniels in Detroit. Daniels
informed Smith that both her grievance and a discharge griev-

116 Seofield v. NLRB, 394 U.S. 423, 429 (1969); NLRB v. Shipbuilders, 391 U.S. 418 (1968).
117 294 NLRB No. 68 (Chairman Stephens and Members Johansen and Cracraft).
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ance filed earlier that day by another account executive were un-
timely and would not be processed. Smith admitted that she
knew of the 45-day grieving period.

The judge found that the union violated Section 8(b)(1)(A) by
failing to explain why Smith’s grievance was unacceptable except
that it was untimely. The judge noted that Smith presented her
grievance before the 45-day deadline and that the grievance
could have been sent by telegraph or other device enabling
timely delivery. The judge also found that because another unit
employee who was discharged under similar circumstances as
Smith was reinstated, Smith’s grievance had arguable validity.

The Board disagreed with the judge and found that the Act
“does not require a union to resort to extraordinary measures to
process grievances.” The Board noted that the General Counsel
had failed to show that the union “normally enlisted special
means to ensure the timeliness of grievances.” The Board also
found that Smith’s grievance received impartial treatment by the
union and that it showed no hostility towards Smith.

2, Discipline Over Sympathy Strike

In Food & Commercial Workers Local 1439 (Rosauer’s Super-
markets),118 the Board reversed itself and held that a union did
not violate Section 8(b)(1)(A) of the Act by threatening unit em-
ployees with discipline if they refused to participate in a sympa-
thy strike. Relying on its Indianapolis Power rule,''® the Board
noted that a broad no-strike clause should be interpreted as in-
cluding sympathy strikes within its prohibition, unless the con-
tract as a whole or extrinsic evidence establishes that the parties
intended otherwise.

The union represented employees of the employer in separate
meat and food units. After employees in the food unit went on
strike, the union wrote letters to meat unit employees stating that
they were subject to various forms of discipline if they crossed
the third-party picket line. The Board initially held that the par-
ties’ contract governing the meat unit contained a no-strike pro-
vision banning all strikes, including sympathy strikes; that neither
the contract nor extrinsic evidence established that the parties in-
tended otherwise; and that, consequently, the union violated Sec-
tion 8(b)(1)(A) by threatening to discipline meat unit employees
who refused to honor the food unit employees’ picket line.!2°

However, the Board later reconsidered its decision in this case
in light of its analysis of no-strike provisions in Indianapolis Power
IT and the Ninth Circuit’s remand of Electrical Workers IBEW
Local 387 v. NLRB.*2! On reconsideration, the Board initially

116 293 NLRB No. 4 (Chairman Stephens and Members Johansen and Cracraft).

119 Indianapolis Power Co., 273 NLRB 1715 (1985) (Indianapolis Power I), remanded 797 F.2d 1027
(D.C. Cir. 1986), decision on remand 291 NLRB No. 145 (Indianapolis Power II).

120 275 NLRB 30 (1985).

121 788 F.2d 1412 (1986), remanding 273 NLRB 1757 (1985).
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concluded that the parties’ actual intent with respect to sympa-
thy strikes was ambiguous and, thus, insufficient to bar such
strikes. Further, the bargaining history suggested that the no-
strike provision was not intended to bar sympathy strikes. The
Board therefore found that there was no clear and unmistakable
waiver of the meat unit employees’ right to engage in a sympa-
thy strike. Hence, the union did not unlawfully threaten them
with discipline for refusing to exercise that right.

3. Participation in Nonunit Work

In Paperworkers Local 5 (International Paper),'22 the Board
held that two unions, which threatened to, and did, discipline
their members in an attempt to coerce them into leaving nonunit
jobs and returning to unit work, did not violate Section
8(b)(1)(A) because the members’ participation in nonunit work
was voluntary.

At its Ticonderoga, New York plant, International Paper (IP)
had a policy of inviting employees represented by the unions to
occupy temporarily certain nonunit positions. Early in 1987, in
response to IP’s lockout of unionized employees at its Mobile,
Alabama plant, the unions tried to persuade their members to
step down from their temporary nonunit jobs and return to the
unit. The unions’ actions apparently were taken to make it more
difficult for IP to transfer salaried personnel from Ticonderoga
to its plants where labor disputes were in progress. When their
exhortations proved less than completely successful, the unions
threatened to discipline members who did not return to the unit,
and actually did fine at least two employees who remained in
nonunit jobs.

The Board agreed with the General Counsel and IP that the
unions’ actions would have violated Section 8(b)(1)(A) if partici-
pation, or even continued participation, by union members in
nonunit employment had been mandatory. In that case, the
unions’ threats and actual discipline would have constituted an
attempt to modify unilaterally the employees’ terms and condi-
tions of employment, as well as an attempt to coerce the employ-
ees into taking part in an unlawful partial strike and a strike in
violation of the no-strike clause of the collective-bargaining
agreement.

The Board found, however, that both initial and continued
participation in nonunit employment was wholly voluntary on
the part of the employees. Consequently, the unions’ actions had
not been intended to change the employees’ conditions of em-
ployment because the employees were free to refuse or to step
down from the nonunit jobs at any time. Similarly, the refusal to
perform work that was not mandatory could not be considered a
strike or a partial strike, and thus the unions, in attempting to

132 294 NLRB No. 84 (Chairman Stephens and Members Johansen and Cracraft).
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induce such refusals, had not sought to coerce their members
into engaging in unprotected activity. Accordingly, the Board
found that the unions had not acted unlawfully.123

4. Preferential Seniority Rights

In Teamsters Local 896 (Anheuser-Busch),'?* the Board was
asked to decide whether the respondent union violated Section
8(b)(1)(A) and (2) of the Act by mvokmg a provision of its appli-
cable collective-bargaining agreement giving permanent employ-
ees laid off by other brewers, who have contracts with the re-
spondent, a preferential seniority right to work for Anheuser-
Busch instead of temporary employees whose job security would
otherwise have entitled them to work.

The employer and the General Counsel argued that because
Anheuser-Busch was no longer a member of a multiemployer
bargaining unit, the bumping preference was unlawfully based on
union considerations. A Board panel disagreed, finding that the
stipulated record did not establish that the contractual seniority
bumping preference, on its face or as applied, violates Section
8()(1)(A) and (2).

The Board found no evidence that the continuation of the
preference in the more than 15 years since Anheuser-Busch with-
drew from the multiemployer bargaining unit has actually result-
ed in any discrimination against any employee or hiring hall ap-
plicant on the basis of nonunion or nonunit status. The contrac-
tual bumping preference did not discriminate on the basis of
union membership. Although the preference entailed a credit for
work experience with employers having a contract with the re-
spondent, the challenged preference differs significantly from
union signatory employment preferences previously found un-
lawful by the Board because it does not prevent a job applicant
from obtaining initial employment unless he had prior union sig-
natory employment; it does not create a general referral class
preference based exclusively on work experience under union
signatory and union-security conditions; it does not preclude
anyone from achieving permanent employee status; and it does
not permit one permanent employee to bump another permanent
employee on the basis of nonunion experience. Thus, the bump-
ing right is arguably skill based and cannot be secured or avoid-
ed merely by joining the union or working for union signatories.
Rather, individuals claiming the preference must also have
worked a specific length of time to secure permanent employee
status and thereafter have been laid off by a signatory employer.
Thus, the challenged seniority preference is capable of an inter-

133 In finding that the unions did not violate the Act by attempting to keep their members from
voluntarily participating in nonunit work, the Board overruled Electrical Workers IBEW (New England
Telephone), 236 NLRB 1209 (1978), enfd. 599 F.2d 5 (1st Cir. 1979), and other cases to the extent they
suggest the contrary.

124 296 NLRB No. 132 (Members Cracraft, Higgins, and Devaney).
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pretation that it is a lawful seniority-based contractual right and
the Board, in fact, previously deferred to an arbitral determina-
tion upholding a nearly identical preference in a contract be-
tween Anheuser-Busch and another Teamsters local.
Furthermore, the Board concluded that even if incidental ele-
ments of discrimination and encouragement of union membership
were present, it is highly speculative to suggest that such dis-
crimination would encourage brewery workers to restrict their
work experience to union signatories. In any event, multiemploy-
er considerations carrying over from the defunct multiemployer
unit fully justified any incidental, potentially discriminatory fea-
ture. In this regard, the Board observed that the former members
of the multiemployer bargaining association have each agreed to
retain identical and reciprocal multiemployer seniority, vacation,
and supplemental unemployment benefit provisions in their sepa-
rate contracts with the respondent that originated during indus-
trywide collective bargaining as a means of preserving seniority-
based benefits in the California brewing industry and of provid-
ing work opportunities for a pool of experienced brewery work-
ers. Because there was no indication that the demise of the
formal multiemployer unit or .the mere passage of time vitiated
the original purpose of the bumping right, and in the absence of
any discriminatory application of the agreement, the Board found
no basis for inferring that the seniority preference was estab-
lished or exists for an improper discriminatory motive. Accord-
ingly, the Board dismissed the 8(b)(1)(A) and (2) complaint.

5. Discipline Against Supervisor-Members

Under Section 8(b)(1)(B), a union may not obstruct an employ-
er’s right to select its own collective-bargaining representatives.
Specifically, the section provides that “[i]t shall be an unfair
labor practice for a labor organization or its agents . . . to re-
strain or coerce . . . an employer in the selection of his repre-
sentatives for the purposes of collective bargaining or the adjust-
ment of grievances.”

In Carpenters (Concourse Construction),'25 the Board held that
the union did not violate Section 8(b)(1)(B) by fining two super-
visor-members for crossing and working behind a picket line for
a nonunion general contractor. The Board found that while the
respondent, through its use of informational picketing and fining
any members who crossed the picket line, may have held a long-
range recognitional objective, there was insufficient evidence,
under the standards of Royal Electric'28 to establish that it had a
current recognitional objective.

The Board applied the standards set forth in Royal Electric,
which was decided subsequent to the judge’s decision in this

125 296 NLRB No. 67 (Chairman Stephens and Members Cracraft and Higgins).
126 NLRB v. Electrical Workers IBEW Local 340 (Royal Electric), 481 U.S. 573 (1987).
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case, in which the Supreme Court carefully defined the prerequi-
sites necessary for a finding that a union violated Section
8(b)(1)(B). The Court held that “union discipline directed at su-
pervisor-members without Section 8(b)(1)(B) duties, working for
employers with whom the union neither has nor seeks a collec-
tive-bargaining relationship, cannot and does not adversely affect
the performance of Section 8(b)(1)(B) duties.”

Rejecting the Board’s reservoir doctrine, the Court first con-
cluded that in order to find an 8(b)(1)(B) violation, a supervisor
must actually possess grievance adjustment or collective-bargain-
ing responsibilities, and a union must either have or be seeking a
collective-bargaining relationship with the employer. The Board
found that it is evident from the entire thrust of the Court’s opin-
ion that the phrase “seeking a collective-bargaining relationship”
is to be interpreted restrictively. There must be evidence not
only of an actual intent to seek recognition, but the union must
currently be seeking recognition, and it is insufficient that a union
might seek to establish a collective-bargaining relationship some-
time in the unspecified future.

In Concourse, the Board found that the union’s actions did not
establish a sufficiently current recognitional objective such that
the company might be coerced by the respondent’s action in
fining its supervisor-members. The respondent picketed the em-
ployer’s complex by carrying signs stating “[p]ublic information
. . . [the Company] does not have a contract with . . . [the
Union).” The signs themselves, while reflecting a general recog-
nitional objective, do not demand recognition.

The picketing was not accompanied by any other conduct that
would reflect a recognitional objective, i.e., the respondent made
no statement of interest to or demand for recognition on the em-
ployer, nor did it engage in any of the types of activity that
would establish that it was currently seeking recognition. In view
of the Board’s findings with respect to the picket line and the ab-
sence of a current recognitional objective, the Board concluded
that there was no basis for imputing such an objective merely be-
cause the respondent fined its members for crossing that picket
line. It therefore dismissed the complaint against the respondent.

G. Illegal Secondary Activity

The statutory prohibitions against certain types of strikes or
boycotts are contained in Section 8(b)(4). Clause (i) of that sec-
tion forbids unions to strike or to induce or encourage strikes or
work stoppages by any individual employed by any person en-
gaged in commerce, or in any industry affecting commerce;
clause (ii) makes it unlawful for a union to threaten, coerce, or
restrain any such person, where the actions in clause (i) or (ii)
are for any of the objects proscribed by subparagraphs (A), (B),
(O©), or (D). Provisos to the section exempt from its prohibitions
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“publicity, other than picketing, for the purpose of truthfully ad-
vising the public” and “any primary strike or primary picketing.”

1. Identification of Primary Employer

In Iron Workers Local 433 (United Steel),'2? a Board panel
held on remand that the union’s failure to identify on its picket
signs the employer with which it had a dispute supported a find-
ing that its picketing had an illegal secondary objective.

The general contractor had subcontracted installation work to
a nonunion company. On hearing rumors that the union was
upset that the installation work was being done by a nonunion
company (the primary), the general contractor sent the union a
telegram stating that it would set up a reserve gate system and
that the primary was being assigned to gate 1. When the pickets
arrived at gate 1, they found a sign stating that certain specified
employers were assigned to use that gate, while all other em-
ployers were directed to use gate 2. The primary was not one of
the employers specified as being assigned to gate 1. The picketers
picketed both gates at the jobsite with signs that did not identify
the contractor with whom the union had a dispute.

In its initial decision in this case, the Board found that the
union violated Section 8(b)(4)(i) and (ii)(B) by picketing the job-
site at gate 1, a gate reserved for neutrals, with picket signs that
did not identify the primary employer.128 On appeal, the Ninth
Circuit disagreed with the Board’s finding that gate 1 had been
reserved for neutral contractors, but left for the Board’s determi-
nation on remand whether the union’s failure to identify on its
picket signs the employer with which it had a dispute would sup-
port a finding that the union’s picketing had an illegal secondary
objective.12? )

On remand, the Board applied the common situs picketing cri-
teria set forth in Sailors Union (Moore Dry Dock),'%° and found
that the union’s failure to comply with one of the criteria, i.e.,
that the picketing discloses clearly that the dispute is with the
primary employer, established a presumption that an object of
the union’s picketing was to enmesh neutrals in its labor dispute
with the primary employer. The union offered no evidence to
rebut the presumption, but argued instead that because the gener-
al contractor, by its telegram to the union, established gate 1 as a
reserved gate, gate 1 was no longer a common situs, but rather
the situs of the primary dispute, and therefore the union had no
obligation to identify the employer with whom it had a dispute.

The Board rejected that argument, relying on the fact that the
union did not limit its picketing to the gate that it asserts was
reserved solely for the primary, but rather picketed at both gates,

137 293 NLRB No. 74 (Chairman Stephens and Members Johansen and Cracraft).
128 280 NLRB 1325 (1986).

120 NLRB v. Iron Workers Local 433, 850 F.2d 551 (9th Cir. 1988).

130 92 NLRB 547, 549 (1950).
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with knowledge that there were other employers on the con-
struction site who were using the gates at which the union was
picketing. The Board therefore found that the picketing was con-
ducted at a common jobsite and that the union’s failure to identi-
fy the primary employer established, in the absence of any evi-
dence to the contrary, that the union picketed the jobsite with an
unlawful secondary objective.

2, Time-In-Lieu Claims

In Longshoremen ILWU Local 151 (Port Townsend),*3! a panel
majority held, contrary to the administrative law judge, that the
respondent union’s filing of arguably meritorious grievances seek-
ing in lieu of pay before the Board made its 10(k) determination
did not violate Section 8(b)(4)(ii))(D) of the Act. The majority
stressed that, subsequent to the issuance of the judge’s decision,
the Board in Longshoremen ILWU Local 7 (Georgia-Pacific),!32
reconsidered its earlier decision in that case!33 to the extent it
held that a union violates Section 8(b)(4)(ii)(D) by filing pre-
10(k) grievances. The majority found that the reasoning of Geor-
gia-Pacific II was fully applicable to the case before it.

Furthermore, since it agreed with the judge that the respond-
ent’s other alleged unlawful conduct, standing alone, did not rise
to the level of an 8(b)(4)(D) violation, the majority therefore
found that a violation of Section 8(b)(4)(ii))(D) had not been es-
tablished and that the complaint should be dismissed. In view of
its decision, the majority further concluded, contrary to the
Board’s decision in the underlying 10(k) proceeding,!34 that
there was no reasonable cause to believe that Section
8(b)(4)(ii)(D) had been violated. Accordingly, the majority also
vacated the Board’s earlier Decision and Determination of Dis-
pute, and quashed the notice of hearing.

In so concluding, the majority noted that, given the change in
the law reflected in Georgia-Pacific II, the underlying dispute that
triggered the 10(k) mechanism would not have done so at the
time of its decision. The majority therefore found that it would
not effectuate the purposes and policies of the Act to find that
the respondent’s in lieu of claims filed subsequent to the 10(k)
award violated Section 8(b)(4)(ii)(D). It further noted that Board
orders are not self-enforcing, and that, until such orders are en-
forced by a United States court of appeals, no penalties are in-
curred for disobeying them.

Chairman Stephens, dissenting in part, agreed with the majori-
ty that the decision in Georgia-Pacific II resolved the issue of the
lawfulness of the time-in-lieu claims filed prior to the underlying
10(k) award. He noted, however, that at the time the award was

131 204 NLRB No. 52 (Members Johansen and Cracraft; Chairman Stephens dissenting in part).
132 291 NLRB No. 13 (Sept. 30, 1988).

133 273 NLRB 363 (1984).

134 271 NLRB 354 (1984).
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issued and until such time as it might be vacated either actually
or effectively by the Board or a reviewing court, the award
would take precedence over any inconsistent arbitral award.
Chairman Stephens found that the respondent therefore was
precluded, in the interim, from filing contractual time-in-lieu
claims in conflict with it. Accordingly, under principles estab-
lished in Longshoremen ILWU Local 32 (Weyerhaeuser Co.), 271
NLRB 759 (1984), and left intact in Georgia-Pacific II, he would
have found that the respondent’s time-in-lieu claims that it filed
subsequent to the Board’s 10(k) award violated Section

8(b)(4)(ii)(D)-
H. Remedial Order Provisions

1. Visitatorial Clause

In 299 Lincoln Street, Inc.,'3% a panel majority of the Board
issued a narrow visitatorial clause!3® limited to information rele-
vant to the respondent’s claim that it had ceased operations and
that another corporation was operating the facility where the
unfair labor practices occurred. Member Johansen dissented in
part.

The Board agreed with the administrative law judge that the
respondent employer had engaged in widespread misconduct in
an effort to chill its employees’ union organizing activities. Be-
cause such employer misconduct, according to the Board, fell
into “at least the second category” of cases described in
Gissel,137 the Board concluded that a bargaining order was war-
ranted. The General Counsel had also requested that a broad vi-
sitatorial clause be granted in light of the employer’s serious
8(a)(1), (3), and (5) violations. However, the panel majority
denied that request.

In this regard, the majority stressed that, in denying the Gen-
eral Counsel’s request in Cherokee Marine Terminal'3® to have
broad visitatorial clauses routinely included in the Board’s reme-
dial orders, the Board noted that it would ‘“‘continue to grant vi-
sitatorial rights, on a case-by-case basis, when the equities dem-
onstrate a likelihood that a respondent will fail to cooperate or
otherwise attempt to evade compliance.” Although the Board
declined to grant a broad visitatorial clause in that case, it noted
that it would be willing to make this additional means of obtain-
ing information available to the General Counsel “in cases in
which it appears possible that the respondent may not cooperate

135 292 NLRB No. 32 (Chairman Stephens and Members Cracraft and Higgins; Member Johansen
dissenting in part).

136 Such a clause would permit the Board to examine the books and records of a respondent, and to
take statements from its officers and employees for the purpose of determining or securing compliance
with a court-enforced Board order.

137 NLRB v. Gissel Packing Co., 395 U.S. 575 (1969).

138 287 NLRB 1080 (1988).
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in providing relevant evidence unless given specific, sanction-
backed directions to do so.”

In the instant case, the majority did not believe that the Gener-
al Counsel had established the conditions set out in Cherokee
Allarine Terminal to support the granting of a broad visitatorial
clause.

The majority found, however, that nothing in Cherokee Marine
Terminal foreclosed the Board from issuing narrow remedial visi-
tatorial provisions tailored to the facts of a particular case where
warranted. While noting that the Board has broad discretion in
fashioning remedial provisions, the majority held that a narrow
visitatorial clause was warranted in this case in light of the em-
ployer’s assertion that it had ceased operations at the facility
where the violations occurred and that it was no longer the em-
ployer of the employees working there. The majority concluded
that the narrow visitatorial clause would enable the Board to de-
termine the identity and circumstances of the employer of the
unit employees at the compliance stage of this proceeding.

In his partial dissent, Member Johansen stated that, while he
agreed with the substantive findings his colleagues had made, he
would not grant a visitatorial clause of any kind in this case. He
emphasized that the employer’s proffer regarding its cessation of
operations at the facility where the unlawful conduct occurred
did not establish the necessary “likelihood that the Respondent
will attempt to evade compliance” with the Board’s Order. Thus,
in Member Johansen’s view, the conditions warranting a visita-
torial clause, as set out in Cherokee Marine Terminal, had not
been met in this case.

2. Ambiguous Authorization Cards

In Nissan Research & Development,13® the Board found the au-
thorization cards distributed by the union and signed by all the
unit employees were ambiguous and did not clearly establish that
the union represented a majority of the employees and thus were
insufficient as a basis for the issuance of a Gissel bargaining
order.140

The cards in Nissan were printed on both sides. The front of
the card stated, “I hereby authorize the United Steelworkers of
America, AFL-CIO-CLC to represent me in collective bargain-
ing” and included spaces for the signer’s name, address, tele-
phone number, employer, job title, department, office location,
date, and signature. In the lower right-hand corner of the front
of the card, in parentheses, was the word “over.”

The back of the card stated:

Dear Employee

139 296 NLRB No. 80 (Chairman Stephens and Member Higgins; Member Cracraft dissenting in
part).
140 NLRB v. Gissel Packing Co., 395 U.S. 575 (1969).
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The purpose of signing this Authorization Card is to have
the United States Government (the National Labor Relations
Board) conduct a Secret Ballot Election for all eligible em-
ployees at your place of work.

The signed Authorization Card is not an application for
membership in the Office, Technical and Professional Division
of the United Steelworkers of America.

By Federal Law 30% of all eligible employees must sign
Authorization Cards in order to have the Government conduct
a Secret Ballot Election to determine if a majority of the eligi-
ble employees at your place of work desire Union Representa-
tion.

The signed Authorization Cards are kept confidential. Your
employer will not know that you signed an Authorization
Card unless you tell him.

At the time the cards were solicited, the following oral repre-
sentations were made to the employees by the union proponents:
“Signing the card was in effect to get the ball rolling so they
could petition for an-election”; “they needed to have the cards
signed before they could petition to have an election”; “the pur-
pose of signing the card was just to have an election started”
(this statement was subsequently contradicted on cross-examina-
tion); and “it would look good if a majority signed cards so they
could petition the Board to hold an election.” All six unit em-
ployees signed the cards.

The Board found that the authorization cards were ambiguous
and that the solicitors’ solicitations of the employees did not
remove the card’s ambiguity. The Board determined that the am-
biguous nature of the cards did not indicate majority support of
the union and invalidated the cards as a basis for a Gissel bargain-
ing order.

In her dissent, Member Cracraft found the cards unambiguous
dual-purpose cards that authorized the union to act as the em-
ployees’ collective-bargaining representative rather than solely to
request an election. She found the cards evidenced majority sup-
port and, based on the unfair labor practices committed by the
employer, she recommended a bargaining order.

3. Remedy for Pattern of Misconduct

In Massachusetts Coastal Seafoods,14! the Board issued a reme-
dial bargaining order where an employer, right from the very
start of its employees’ organizational campaign, engaged in a pat-
tern of misconduct designed to intimidate the employees in their
support for union representation.

The Board found that the employer made repeated threats of
plant closure and job loss, coercively interrogated employees,
implemented more onerous working conditions, and refused to

141 203 NLRB No. 47 (Chairman Stephens and Members Johansen and Cracraft).
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reinstate unfair labor practice strikers after their unconditional
offer to return to work. While the original threats of plant clo-
sure were made not only prior to the critical preelection period,
but also prior to the employees’ signing authorization cards for
the union, the employer committed additional unfair labor prac-
tices, including 8(a)(3) violations, after the signing of the authori-
zation cards and the end of the strike. Moreover, many of these
unlawful acts, which affected virtually the entire unit, were com-
mitted by the employer’s owner and top management official.
Thus, notwithstanding the fact that the initial threats of plant
closure did not destroy employee support for the union, the
Board concluded that the employer’s subsequent unlawful acts
“not only evidence the [employer’s] continuing resolve to retali-
ate against the employees for their union activities but serve to
render slight the likelihood that a free election” could be con-
ducted.

However, the Board declined to issue a certification of repre-
sentative in the event that the tally of ballots was to show that
the union won the representation election. In setting aside the
election, the Board reasoned that the misconduct of the union
and various striking employees, and the likely effect of that con-
duct on the election process, made a certification of representa-
tive inappropriate.

The Board found no conflict between its refusal to certify the
union and its decision to grant a bargaining order, on the
grounds that the union achieved majority status among the unit
employees, as represented by their signed authorization cards,
prior to any objectionable conduct by the union during the criti-
cal preelection period. “Thus, while the Union’s conduct may
have interfered with the employees’ exercising a free choice in
the election, no such stigma attaches to the Union’s achievement
of majority status among the unit employees, as represented by
authorization cards. The cards and hence the Union’s majority
standing were obtained free of union restraint and coercion,” the
Board explained.

Further, it noted that here, as in New Fairview Hall Convales-
cent Home,142 there were only a few instances of misconduct by
the union and 2 of the 35 strikers against a background of fre-
quent, serious unfair labor practices by the respondent.

As the Board noted, the practical effect of its decision was to
require the respondent to bargain with the union for a reasonable
time, but not to give the union the extended protection provided
by a certification year.

142 206 NLRB 688, 689 (1973), enfd. 520 F.2d 1316 (2d Cir. 1975), cert. denied 423 U.S. 1053
(1976).
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4. Remedy for Eliminating Shift

In Fast Food Merchandisers,**3 a panel majority of the Board
held that a Transmarine Corp.14* limited backpay remedy was
the appropriate remedy for an employer’s unlawful failure to
notify and bargain with the union concerning its decision to dis-
continue a work shift and discharge the employees working on
the shift.

The employer distributes food and other products to Hardee’s
restaurants from warehouse distribution centers. In 1980, it
opened a new distribution center in Jacksonville, Florida, to
service existing restaurants in Florida and new restaurants it con-
templated would open there. As a corollary matter, the employer
transferred Florida distribution routes previously serviced by its
LaGrange, Georgia distribution facility to the Jacksonville facili-
ty. Due to the transfer of work from LaGrange, the employer
eliminated the third shift there and discharged shift employees.

The three-member panel affirmed the administrative law
Jjudge’s finding that the decision to eliminate the third shift and
discharge the shift’s employees was a mandatory subject of bar-
gaining and that the employer violated Section 8(a)(5) by failing
to bargain about it. However, the panel majority reasoned that
the employer’s decision to eliminate the third shift was a “direct
result” of the decision to open the Jacksonville facility and trans-
fer work there and, thus, was an “effect” of a decision that was
entrepreneurial in nature. Relying on Litton Business Systems,145
the majority, therefore, concluded that effects bargaining con-
cerning the employee layoffs and a corresponding limited back-
pay order, rather than the make-whole relief recommended by
the judge, were an appropriate remedy for the violation found.

Member Cracraft found that the decision to eliminate the shift
and discharge the LaGrange employees was not so linked with
the decision to open the Jacksonville facility as to constitute an
effect of it. Although the employer’s decision to lay off employ-
ees resulted from its decision to open a new facility, “there were
various options other than the layoff of third-shift employees
available to the Respondent, and the layoff decision was a sepa-
rate decision, related to, but not mandated by, the entrepreneuri-
al decision,” she concluded. Thus, Member Cracraft said she
agreed with the judge that the employer had a duty to bargain
over its decision to lay off the third-shift employees because the
decision was “definitely within the realm of the employer-em-
ployee relationship and a mandatory subject of bargaining
indeed.”

143 291 NLRB No. 121 (Chairman Stephens and Member Johansen; Member Cracraft concurring
and dissenting in part). .

144 170 NLRB 389 (1968).

145 286 NLRB 817 (1987).
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Citing Lapeer Foundry & Machine,'4® and other cases in which
make-whole relief had been ordered to remedy economically mo-
tivated decisions to lay off employees, Member Cracraft said she
would have adopted the judge’s recommended order and direct-
ed the employer to reestablish the third shift and to pay full
backpay to the affected employees.

5. Reinstatement and Backpay Issues

In Super One Foods, #601,'4" the Board found that an employ-
ee was unlawfully discharged for discussing salaries. The re-
spondent asserted that the discriminatee should be denied the tra-
ditional remedies because he took information from his manager’s
desk and showed the information to other employees.

The majority noted that the information at issue was located
on the manager’s desk top and was seen by the discriminatee
when he entered the office in the routine course of his work.
The majority further noted that, at the time the discriminatee ac-
quired the wage information, the respondent was actively enforc-
ing its unlawful policy of prohibiting employees from discussing
wages. Thus, the majority held that the existence of such a rule
must be taken into account in examining employees’ efforts to ex-
ercise their statutory right to determine and discuss their wages.

Finding it significant that the written company policy relied on
by the respondent to establish that the discriminatee’s conduct
constitutes grounds for dismissal was the same rule it relied on to
support its unlawful policy of prohibiting wage discussions, the
majority concluded that the respondent had not established a le-
gitimate basis for applying its rule to the discriminatee’s conduct
so as to bar reinstatement with full backpay.

Chairman Stephens, dissenting, would modify the remedial
portion of the order to allow, at the compliance stage, for con-
sideration of the discriminatee’s reinstatement and backpay
rights. He noted that the Board has curbed traditional remedies
where a respondent subsequently acquired knowledge of employ-
ee misconduct that would warrant discharge for cause if the em-
ployer demonstrated that the conduct was disqualifying and that
it was not of the sort the employer had tolerated in the past.
Contrary to the majority, he concluded that the respondent
should be given the opportunity to demonstrate that under preex-
isting company policy, applied evenhandedly, the discriminatee’s
alleged misconduct would have resulted in termination.

In Sentry Armored Courier Corp.,'%® a panel majority of the
Board ordered the respondent to “make whole” one of its part-
time employees for the loss of ‘wages and legal fees he incurred
as a direct result of his being suspended from employment by his

1468 289 NLRB No. 126 (July 20, 1988).
147 294 NLRB No. 34 (Members Johansen, Cracraft, and Higgins; Chairman Stephens dissenting in

part).
148 293 NLRB No 12 (Chairman Stephens and Members Johansen and Higgins).



Unfair Labor Practices 125

full-time employer, the New York City Transit Authority. The
respondent had retaliated against its part-time employee, Charles
Slates, for filing unfair labor practice charges with the Board.
The respondent’s retaliatory action consisted, in part, of report-
ing to the Authority that Slates had allegedly abused the use of
sick leave by working for the respondent on days for which he
collected sick leave pay from the Authority.

In ordering the remedy, the Board concurred with the admin-
istrative law judge that, because Slates had not been found in the
Authority’s disciplinary proceedings to have committed fraudu-
lent and criminal acts within the meaning of Professional Ambu-
lance Service,14® but merely to have violated the Authority’s
work rules and regulations, the respondent had unlawfully retali-
ated against Slates under the principles of Sure-Tam, Inc. v.
NLRB.159

Chairman Stephens would have limited the remedy to reim-
bursement for legal fees Slates incurred in defending himself
during the Authority’s disciplinary proceedings, so that Slates
would not be entirely free from bearing the costs of his misdeeds.
The Chairman suggested that to require the respondent to pay
Slates’ legal fees, which amounted to $4500 plus interest, would
alone serve as a sufficient disincentive to the respondent’s engag-
ing in future unlawful conduct.

In addition to reimbursing Slates for the legal expenses he in-
curred, Members Johansen and Higgins found that the respond-
ent should be held liable for Slates’ lost wages, which amounted
to $2,860.20, plus interest, because they were “directly attributa-
ble to the Respondent’s unlawful conduct, which [was] the only
conduct before the Board.” They did not perceive any conflict
between the Board and the Authority in requiring the respondent
to compensate Slates for the loss of pay he suffered as a result of
the Authority’s disciplinary action. In this regard, the majority
noted that the discipline imposed on Slates by the Authority “is
separate and distinct,” since the Board’s backpay award neither
lessens nor nullifies Slates’ suspension 